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F all the wah learning which 

| reſpects the Engh/h laws of property, 
the doctrine of Contingent Eſtates is indiſ- 
putably the moſt abſtruſe, though not leaft 
uſeful. This the experience. of every gentle- 
a man converſant in the buſineſs: of convey- 
ancing can ſufficiently teſtify. No treatiſe, 


however, has yet appeared written profeſſedly 


on this ſubject. All that is to be met with 
concerning it, in the abridgments, or oc- 
- cafionally in other books of our law, is 
either confined as to ſcope, or thrown to- 


wo — 


* 2 connection. It was upon theſe grounds 
de Author of the preſent Eſſay flattered 
7” FBimſelf there might be ſome little merit, 
| 5 in diſpoſing the moſt material points of 
learning on this ſubject into one connected 
view. This he has attempted in the follow- 
4 ng ſheets, wherein he has endeavoured to 
A oon er 
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„ gether without regard to any regular chain 
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[ iv ] 

conſider and explain whatever is moſt ma- 
terial in the doctrine of Contingent Re- 
mainders and Executory Deviſes : how far 
he has ſucceeded remains with his readers 
to decide; one thing he is confident will 
not eſcape them, which is, that the ſollow- 
ing ſheets contain ſome points eſſential to 
the clear underſtanding of the doctrine 
treated of, not to be found in any other 
Treatiſe, or any Abridgment or Syſtem of 
our Laws yet extant. . 

Inner Temple Lane 
Jun, 1773. 
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The Rraons is requelied to make the following Cor- 
| | rections. Rpt: 


Page 3. I. 14. for cotingent read contingent, 

— 15. |, 30. ſtrike out and. 

— 26. l. 16. for the /emice/on ſubſtitute a comma. 
— ibid |. 18. for the co:mma ſub ſtitute a ſemicolon. 


—— 30. I. 23. ſtrike out have. 


—— 31.1. 23. for tited read cited, 

— 34. |. 16. for premgenito read primogenito. 
— 45. |. 26. for e ee wel 

—— 49. |. 33 ſtrike out yer. 

— 64. I. 18. refer to Palm. 132. 

— 73. |. 10. for rever read revert. 

— 76. |. 7. for daughters read daughter. 
—— $0. I. 18. refer to P. W. 132. Web. v. Wib. 
* 90. I. 9. for dewviſee read devi ſor. 
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HEN we conſider eſtates. with re- 
gard to the certainty and the time 
of the enjoyment of them, we may diſtin- 


guiſh them into 


| in Poſſeſſion 
{ veſted i Intereſt, 1 
Contingent remainders and 
Ettates 5 future uſes, | 
| Executory deviſes, 
Ccontingent, as Eſtates to be enlarged on 


condition, 
Other uncertain intereſts re- 
ducible to no general head, 


An eſtate veſed is where there is an im- 


mediate fixed right of preſent or future 
enjoyment. 


An eſtate wefted in poſſeſhon is where 
there exiſts a right of preſent enjoy- 
ment. 

An eſtate vefted in intereft is where there 
is a preſent fixed right of future enjoy- 
ment. oY 

| B A con- 


[2] 
A contingent ęſtate is where a right is to 


accrue upon an event which 1s dubious 
and uncertain. 


The moſt conſiderable of the eſtates which 
fall under the laſt deſcription are contin- 
gent remainders, and executory deviſes, 
the propoſed ſubject of the 1 
ſheets. 


[3] 


A ConTinctenT REMA'NDER defi- 
ned, and its ſeveral Kinds diſtin- 
guiſhed, &c. | | 


Contingent Remainder is a remainder li- 
mited ſo as to depend on an event or 
condition which may never happen or 
be performed, or which may not happen or be 
performed till after the determination of the pre- 
ceding eſtate, for if it does not happen till after 
ſuch determination, it will never take effect, as 
will appear when I come to treat of the time 
when a contingent remainder is to veſt. 
Under this definition we may properly diſtin- | 
—.— four ſorts of cotingent remainders. — Hiri, 
here the determination of the preceding eſtate 
is itſelf dubious and contingent.— — Secondiy, 
Where the condition on which the remainder is 
to take effect, is independent of the determination 
of the preceding eſtate. Thirdly, Where the 
condition upon which the remainder is limited 
is certain in event, but the determination of the 
particular eſtate may happen before it. 
Fourthly, Where the perſon to whom the remain- 
der is limited is not yet aſcertained or not yet in 


being. 
4 B 2 Firſt, 


[ 4] 

3 Rep. 20. Firſt, Where the determination of the prece- 
ding eſtate itſelf depends on an event which may 
never happen; as if A. make a feoffment to the 
uſe of B. till C. returns from Rome, and after 
ſuch return of C. then to remain over in fee, 
here the particular eſtate 1s limited to determine 
on the return of C. an event which poſſibly may 
never happen, and therefore the remainder which 
depends on ſuch contingent determination of the 

receding eſtate is dubious and contingent. 
where a fine was levied to the uſe of A. and 

Poph. 97. Ar- the heirs male of his body until he or the heirs 

ton v. Hare. male of his body had done ſuch a thing, and after 

ſuch a thing done, to the ule of B. in tail, A, died 
without iſſue, and without performing the- con- 
dition, and it was adjudged the remainder was 
contingent, and never took place. 

3 Rep. 20, Secondly, Where ſome uncertain event uncon- 
nected with and collateral to the determination 
of the preceding eſtate is, by the nature of the 
limitation, to precede the remainder ; as if a 
leaſe be made to A. for life, remainder to B. for 
life, and if B. die before . remainder to C. for 
life, here the event of B.'s dying betore H. muſt 
precede and give effect to C. s remainder ; but 
that event ĩs dubious, it may or may not happen, 
and the remainder depending on it is therefore 

4 Leon. 236, contingent. —— So if lands be given to A. in 
tail, and if B. come to Weſtminſter hall ſuch a 
day to B. in fee, this is a contingent remainder 
to B. 

Thirdly, Where a remainder is limited to take 
effect upon an event, which, though it certainly 
muſt happen ſome time or another, yet may not 
happen till after the determination of the parti- 

3 Rep. 20. cular eſtate; as if a leaſe be made to F. S. for 
life, and after the death of J. D. to remain to 

; another 


1 


£3 1 
another in fee; now it is certain that J. D. muſt 
die ſome time or another, but his death may not 
happen till after the determination of the parti- 
cular eſtate by the death of J. S. and therefore 
ſuch remainder is contingent.—So in caſe 'of a 
leaſe for life to A. and after the death of A. and Pollexf. 57. in 
M. the remainder to B. in fee, this is a contingent AY 
remainder; for the particular eſtate being only Lower. 
for the life-of A. and the remainder. not to com- 
mence till after the death of A. and M. if J. die 
before M. the particular eſtate will end before 
the remainder can commence, . which is very 
poſſible, and therefore ſuch remainder is contin- 
t.—So if a feoffment were to the uſe of A. 3 Rep. 20. 
r21 years, if he ſhould fo long live, and after 
his death to the uſe of B. in fee, here 4. might 
ſurvive the 21 years ; if he ſhould, the particular 
eftate would determine before the remainder could 
commence, and therefore ſuch remainder would 
be contingent, and would be void, for reaſons 
which will appear hereafter. 
- Fourthly, Where a remainder is limited to a 
on not aſcertained or not in being at the 
time when ſuch limitation is made, as if a leaſe 
be made to one for life, remainder to the right 
heirs of J. S. now there can be no ſuch perſon as 3 Rep. 20. 
the right heir of F. S. until the death of J. S. Co. Lit. 378. 
for nemo eſt heres viventis, which may not happen 
till after the determination of the particular 
eſtate by the death of tenant for life, therefore 
fuch remainder is contingent. ——So where a re- ventr. 306, 
mainder is limited to the firſt ſon of B. who has 
no ſon then born, here B. may never have a ſon, 
or if he ſhould the particular eſtate may determine 
before he has one, therefore ſuch remainder is 
contingent.—— So an eſtate to two for life re- Cro. Car. 102. 
mainder to the ſurvivor of them in fee is a con- | 
F B 3 tingent 
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. 6 1 
tingent eſtate, for it is uncertain who will be the 
ſurvivor. 5 + \ 1 

Eve cies of contingent remainders may, 
ace be —— 4 one or other of the 
foregoing deſcriptions; but although every one 
of thoſe deſcriptions is neceſſary in order to 
compriſe in our general diſtribution every known 
inſtance of a contingent remainder, yet we 
muſt remember, that ſeveral cafes which fall 
literally under one or other of the two laſt de- 
ſcriptions are nevertheleſs ranked among veſted 
eſtates. | | 
Too begin with thoſe caſes which are exceptions 
to the third of the foregoing deſcriptions, I muſt 
obſerve, that where there is a particular eſtate 
limited for a long term of years, as 80 or up- 
wards, determinable on the life of a perſon then 
in being, with remainder over on the death of 
that perſon, as a leaſe to A. for 80 years, if B. ſo 
long live, remainder after the death of B. to C. 
in fee, it has been held, that notwithſtanding the 
remainder is in this caſe limited to take effect on 
an event, (viz. the death of B.) whi h poſſibly 
may not happen till after the expiration of the 
preceding eſtate for 80 years, yet as the chance 
againſt ſuch event's happening before the expira» 
tion of the particular eſtate is exceedingly ſmall, 
fuch remainder ſhall be conſidered as veſted, 
and that the mere poſſibility that a life in being 
may endure 80 years to come, does not amount to 
a degree of uncertainty ſufficient to conſtitute a 
- contingent remainder, | 
Pollexf. 67. As if a feoffment be to the uſe of A. for 9 
Lit. Rer. 370. years if he ſhall fo long live, and after his dea 
to the uſe of B. in fee, this ſhall nor be contingent, 
but it ſhall be preſumed his life will not exceed 
99 years; but it had been otherwiſe if it had 
2 | been 
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deen made but for 21 years. So in the caſe of Hut. 119. 


Napper and Saunders, reported by Hutton, which, 
as to the point in queſtion, was no more 
than this, feoffment was to the uſe of truſtees 
for 80 years if A. ſo long live, remainder to B. 
in tail, and it was adjudged that this remainder 
to B. in tail was a veſted remainder; and a ſimilar 
caſe is there cited by the court as Lord Derby's 
caſe, which is there ſaid to have been adjudged 
a veſted remainder, after many arguments there- 
upon at Serjeants Inn. — But in a caſe of the ſame 


only for 60 years, determinable on a life, the 
Lords Commiſſioners were of opinion, the re- 
mainder could not be conſidered as veſted. 

We come next to thoſe caſes which are to be 


excepted from the literal extent of the laſt of the 


f. ing deſcriptions; theſe will be found to be 
much more numerous as they depend on one 
hand on a general rule of law reſpecting limita- 
tions to the heirs general or ſpecial, where the 
anceſtor takes an eſtate of freehold in the ſame 
conveyance, and on the other, upon the reſpect 
which 1s paid to the intent of a teſtator where it 
can be collected from any particular expreſſions 
in his will. 


Upon the firſt of theſe grounds we are to ob- Roll. Abrid. 
ſerve, that wherever the anceſtor takes an eſtate 417. g 
of freehold or frank tenement, and an immediate 1 Rep. 104. 


remainder is thereon limited in the fame convey- 
ance to his heirs or heirs in tail, ſuch remainder 
is immediately executed in the anceſtor ſo taking 
the freehold, and therefore is not contingent or 
in abeyance, as an eſtate for life to A. remainder 
to the heirs of his body; this is not a contingent 


remainder to the heir of the body-of A. but an i Inſt. 22. b. 
eſtate tail executed in A. So hkewiſe wherever 
B 4 the 


2 Vern. 131. 


kind in Chancery, where the particular eſtate was — 3 


[8] 


> Roll. Abr. the anceſtor by any gift or conveyance takes atf 


417. eſtate of freehold, and there is afterwards in the 


1 Rep. 104. ſame gift or conveyance a limitation to his right 
heirs or heirs in tail, after ſome other eſtate for 
life or in tail interpoſed between his frechold 
and ſuch limitation to his heirs, this remainder 
to his heirs veſts in the anceſtor as a remainder, 
and ſhall not be in contingency or abeyance. 

Brook Done, As a leaſe for life with divers remainders over, 

Sc. pl. 11. remainder to the right heirs of firſt leſſee for life, 

this is a remainder in fee veſted in the firſt leſſee 
for life; and after his death, and the determina- 
tion of the mean remainders, his heir ſhall be 

Brook Noſme, in as heir, and not as purchaſer. So where land 

pl. 1. is given to 4. for life, remainder to B. for life, 
remainder to the heirs male of the body of A. 
who has two ſons, the eldeſt has iſſue a daughter, 
and dies, 4, and B. die, the youngeſt fon ſhall 
have the land as heir male; which proves the 
remainder in tail veſted in the father. 

Roll indeed takes a diſtinction by ſaying, that 
where the frank tenement is ſo limited to the an- 
ceſtor, that all the mediate eſtates between that 
and the limitation to his heirs, as well as his 

dun eſtate, may determine during his life, in 

2 Roll. Abr. that caſe the limitation to his heirs is a contin- 

418. gent remainder; as if a feoffment be made to the 
uſe of A. and B. during their joint lives, and, 
after the death of either of them, to the uſe of 

7 C. for life, remainder to the heirs of the body 
of B. this remainder he fays does not attach in 

B. but is in abeyance; becauſe if A. and C. die 

in the lifetime of B. the eſtate to B. is deter- 

mined, and the remainder to C. ended, and yet 

the remainder to the heirs of B. cannot take 
effect, becauſe he, cannot have an heir during 

his life, | | | | 

225 But 


. 


* 


128 
But this diſtinction, for which Roll cites no 
authority at all, is oppoſed by two authorities, 
which are expreſsly to the contrary: The firſt is 


in Perkins; if lands be leaſed unto A. and H Perk, ſ. 337. 


for the life of C. the remainder unto the right 
heirs of A. and A. take a wife, and C. dieth; 
leaving A. and B. and A. diech, leaving B. the 
wife of A. ſhall be endowed; becauſe that ceftui 
que vie dieth, living A. the huſband, ſo as the 
freehold and inheritance are joined in the huſ- 
band during the coverture. Here we fee 

freehold was fo limited to A. that it very pro- 
bably might, (and as the caſe is put, did) deter- 
mine before the death of 4. but notwithſtanding 
he could have no heir at the time of fuch deter- 
mination, yet the freehold and inheritance were 
united in him at the death of C. conſequently the 
remainder to his right heirs was completely exe- 
cuted in himſelf by the death of C. and therefore 
that limitation muſt have been a veſted remain- 
der in its creation; for had it been a contingent 
eſtate. to the heir of A. the inheritance could 
never have been executed or veſted in 4. Con- 


ſonant to this is the other caſe, which is in 1 Keb. 888. 
Keble: an eſtate was limited to huſband and Merrel and 


wife during their joint lives; and after the de- 
ceaſe of either of them, remainder to the heirs of 
the wife begotten by the huſband, remainder to 
the wife for life. Upon a diſpute between the 


children and the wife, after the death of the 
huſband, whether this was an eſtate tail in the 


wife or a contingent remainder, Reeling concerved 
it an eſtate tail, executed ſuò modo, not preſently. 
by ſeverance of the jointure, as it would be by a 
ſeveral conveyance, but upon the death of him 
whoſe life kept the eſtates aſunder, they were 

united and executed; and the ceurt agreed there 


Raym. 127. 
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was no contingency either in eſtate or perſon, 
and that an eſtate to a woman durante viduitate, 
remainder to the heirs of her body, is an eſtate 
tail in the woman. Upon the authority of theſe 
two laſt caſes, I apprehend, that the poſſibility 
of the freehold determining in the life of the an- 
ceſtor who takes it, does not keep the ſubſequent 
limitation to his heirs from veſting in himſelf , 
and therefore, I think, we may venture to lay 
it down as a general rule, that whenſoever the 
anceſtor takes any eſtate of freehold, whether 
for his own life or the life of another, or whether 
it be of ſuch a nature that it may determine in 
his lifetime or not, and there is afterwards, in 
the ſame conveyance, a limitation to his right 
heirs or heirs in tail, either immediately, without 
the intervention of any mean' eſtate of freehold- 
between his freehold and the ſubſequent limi- 
tation to his heirs, or mediately, that is, with 
the interpoſition of ſome ſuch mean eſtate, there 
ſuch ſubſequent limitation to the heirs, or heirs 
in tail, veſts immediately in the anceſtor, and 
does not remain in contingency or abeyance z 
with this diſtinction, that where ſuch ſubſequent 
limitation 1s immediate, it then executes in the 
anceſtor, and becomes united to his particular 


freehold, forming therewith one eitate of inhe- 


ritance in poſſeſſion ; but where ſuch limitation 
is mediate, it is then a remainder veſted in the 
anceſtor who takes the freehold, not to be exe- 
cuted in poſſeſſion till the determination of the 
preceding mean eſtates. As if there be an eſtate 
to A. for his life, or during the life of C. or any 
other ſole eſtate of frechold, remainder to the 
heirs of the body of 4. this is an eſtate tail 
executed in A.; but if there be an eſtate to A. 
for his life, or during the life of C. or any other 
frechold, remainder to E. for life, remainder — 


f an }F .. 
the heirs of the body of A. this is only a preſent 
freehold in A. with a veſted remainder to him in 
tail, to take effect in poſſeſſion after the deter- 
mination of B.'s eſtate. If the particular eſtate 
were to A. and B. jointly for their lives, remain» . 
der to the heirs of the body of B. this would be | 
an eſtate tail in g. executed ſub modo, that is, ſo 1 Inft. 184- a. 
as not to ſever the jointure, nor intitle the wife Perk. f. 334, 
of B. to dower. * 
But in the caſes wherein the anceſtor does not 
take the legal freehold either expreſsly or by im- 
plication, the limitation to the heirs of his body 
will be a contingent remainder. As where 4. made Carth. 272. 
a ſettlement to the uſe of himſelf and his heirs un- Tippin v. Co- 
til an intended marriage, and afterwards to the fin. 
uſe of his wife for life, and after her deceaſe, to 
the uſe of truſtees and their heirs during his own 
life, upon truſt, to permit and ſuffer A. to take 
the profits, remainder to firſt and other ſons of 
the marriage, remainder to the heirs of the body 
of A. it was adjudged the limitation to the heirs 
of the body of 4. were words of purchaſe, and 
of courſe a contingent remainder z becauſe A. 
took only a truſt eſtate for life, the uſe being li- 
mited to the truſtees, and the legal eſtate for his 
life execured in them by the Stat. of Uſes : fo 
where there was a leaſe and releaſe by A. to truſ- g 679 
tees and their heirs, to the uſe of A. for 99 years, Adams v. Sa- 
remainder to the uſe of truſtees for 25 years, vage. 
remainder to the heirs male of the body of A. 
this remainder to the heirs of the body of A. was 
adjudged not to veſt in A. but was a contingent 
limitation, and void, for reaſons which will ap- 
pear hereafter. For further learning as to this 1 Iaſt. 22. b. 
point I ſhall refer the reader to the caſes cited jn Mod. 121. 


Pybus, v. Mit- 
the margin, ford. 
| 3 Mod. 207. 3 Keb. 704. Southcote and Stowel, 


But 
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Zut where the anceſtor is himſelf the grantor, 
there a limitation to his own Tight heirs will 
2 continue in himſelf as the reverſion in fee, and is 
Micford. „not a remainder, although the freehold is ex- 
Vide alſo 2 ly limited from him: as where a fine was 
Rep 91. b. to the uſe of the wife of conuſor for life, 
—_— remainder to the uſe of B. in tail, remainder to 
8 the uſe of the right heirs of conuſor, this was 
. a reverſion | in the conuſor. 
22 Here, however, we are to obſerve, that if 
there be a limitation to a man's heirs in any 
deed, and afterwards he, by other means, be- 
- comes; ſeiſed of the freehold, in this caſe the two 
eſtates will not become united i in him, but the 
limitation to his heirs will ſtill continue, what it 
Skinn. 408, originally was, a contingent remainder ; as where 
A. was tenant. for life of B. remainder to the 
tight heirs of B. A. afterwards granted his eſtate 
to B. ſo that he became tenant for his own life, 
remainder to his right heirs ; yet this remainder 
continued a contingent remainder. 
The general rule above laid down, reſpeRting 
a ſubſequent limitation to the heirs after an eſtate 
of freehold given to the anceſtor in, the ſame 
conveyance, holds equally in the caſe of a will 
as of a conveyance at common law, wherever the 
limitation in queſtion gives a legal and not a 
truſt eſtate. This I e 
the next following pages. 
The rule was originally introduced to 
frauds upon the tenure: if ſuch a limitation had 
been conſtrued a contingent remainder, the an- 
ceſtor might have deſt oyed it for his own be- 
nefit, if occaſion had called for it; if not. he 
might have let it remain to his heir in as bene- 
fFicial a manner as if it had deſcended to him, at 
the fame time that the lord would have been 
deprived 


6 233 5) 


deprived of thoſe fruits: of his tenure. e. which 
would have accrued to him upon a deſcent, 
The miſchief to be obviated was the ſame whe- 
ther the limitation was created by deed or deviſe, 
therefore the rule took place equally in both 

caſes. The reaſon upon which this 9 — 


was firſt eſtabliſhed ceaſed, it is true, with the 
abolition. of thoſe fruits of tenure which it was 
calculated to preſerve ; but the ſubjects of the 


law ſtill continue; there are {till the ſame limi- 
rations. of / eſtates. for the rule to operate upon, 
and the law, having been once fo eſtabliſned (no 
matter upon what. ground), the courts. of law 


(who conſidered themiclves as intruſted 2 — 5 
power, not of abrogating or Sheri 


of expounding and pronounce! 2 Wiel — 
have, through a long ſucct 
tions on this point, 9 7 their judgments en- 


on of determina- 


tirely upon that rule. The Court of Chancery 


indeed does not conſider itſelf tied up to an im- 
plicit obſervance of the ſame rule in reſpect to 


the limitations of truſt eſtates, And from thence 


ſome have endeavoured. to draw an argument, 
that the courts of law ſhould. indulge the lame 
latitude of conſtruction, aſſuming it as a principle, 
that there is no ſound diſtinction between the 
deviſe of a legal eſtate and a truſt; but this is 


petitio printipu; tor I believe there is not a 
point in our books more clearly and accurately 
agreed than the diſtinction between a legal. de- 


viſe and a truſt, as will appear from the caſes I 


ſhall mention by and by. In the mean time, as 


to the ſoundneſs and reaſon of the diſtinction, we 


are to conſider, that . truſts were the mere rea- 


tures of confidence between party and party, and 
totally diſtinct in almoſt every quality, from from 
thoſe legal eſtates which were the ſubjects of 


tenure, 


[14 1] 


tenure. They were in their nature independent 


of tenure, and therefore not the objects of thoſe 


laws which were founded in the nature of tenure. 
„ Bonn rights ariſing ſolely out of the intent 
of che party 


| who created them, and therefore 
fuch intent could be the only guide in the exe- 
cution of them. Conſequently, 'when a court of 


equity, in certain caſes'of truſt eſtates, deviates 


Garth v. Bald- 
win. 
2 Vezey,646. 


from the rule above laid down, it does not in fo 
doing depart at all from any rule of law by 
which it was ever bounden : it only exerciſes 
that conſcience and diſcretion to which truſt 


| eſtates were in their nature originally and ne- 


ceſſarily ſubject. And yer even the Court of 
Chancery, in order to preſerve as near a correſ- 
pondence as may be be the rules of pro- 

, with regard to truſt eſtates, and thoſe 
aws by which legal eſtates are regulated, con- 
ſiders itſelf as bounden, even in the caſe of truſt 
eſtates, to decree according to the rule I have 


been ſpeaking of, wherever it can be done with- 


out manifeſt violation to the intention of the 
parties. As when one deviſed lands for pay- 
ment of his debts, and afterwards as to part to 
A. for life, with power to make leaſes, remainder 
to the heirs male of the body of A. though this 
was but the deviſe of a truſt and executory, yet 
it was held to be an eſtate tail in A.; for Lord 
Chancellor ſaid, that it could not be inferred 
with any certainty from the power of leaſing 


given by the teſtator, that no eſtate tail was in- 


tended. So where there was a deviſe in truſt 
for A. for life, afterwards to B. for life, after- 
wards to the heirs of B.'s body, Lord Hardwicke 
decreed a conveyance in tail to B. upon this 
principle, that a court of equity in caſes of truſt 
eſtates was not to over-rule the legal conſtruction b 

0 


C as 1 
of the limitation, unleſs the intent of the teſtator 
or author of the truſt ſhould appear by declara- 
ration plain, 


But will any one ſay, that becauſe the Court 


of Chancery is not bounden by a rule, which in 
its nature and deſign had no relation to the ob- 
jects of that court's juriſdiction, that therefore a 
court of law ſhall ceaſe to be bounden by it in 
their deciſions on caſes of a very different kind, 
and which were the original, and have ever 
ſince continued, the immediate objects of that 
rule? The ſame authority that can convert a 
court of law into a court of equity in one in- 
ſtance, and aboliſh all diſtinction between legal 
eſtate and truſts, may (without the obſolete aid 
of an act of parhament,) complete the plan of 
improvement on our ancient laws, and tell us 
there is no ſound diſtinction at all between the 
ſuppoſed objects of the juriſdiction of the one 
court and thoſe of the other: for a court of law 
and court of equity in this kingdom differ but in 
name. | 

Some inſtances there are, even in caſes at com- 
mon law, wherein the ſubſequent limitation to the 
heirs of the body have been ſo qualified and 


corrected by other additional words, as to amount 


to words of purchaſe, and nor of limitatien ; 
but I believe no one caſe can be found, before 
the late caſe of Perrin and Blake in the K.B. 1769, 
and where a perfect unqualified limitation to the 
heirs, or heirs of the body (in the plural num- 
ber), preceded by a limitation of the legal eſtate 
for life, to the anceſtor in the ſame deed or will, 
has been determined not to veſt in that anceſtor, 
but in the heir by purchaſe. Many caſes it 1s 
true are cited to prove ſuch a determination to 
have been no uncommon thing. But, with ſub- 

2 | miſſion, 
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Raym. 278. 


2 Ld. Raym. 
1561, 
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miſſion, I apprehend it no difficult matter to 
CCC 
to the poſition it is intended to ſupport. It wi 
be found on examination, that ſome of them are 
caſes of truſt eſtates, therefore only prove what 
is not denied; in others, the word heirs is not 
made ule of, but the limitation is by words 
which have not the ſame eſtabliſhed legal import 
and extent, ſuch as the word iſſue or ſous, and 
ſuch like; and in others again, there is no limi- 
tation of che legal frechold to the anceſtor; and 
there is not one of them in which the words bers, 
er heirs of the body are uſed, wherein thoſe wards 
are not reſtrained or qualified, either by refe: 
rence or elſe by additional words. Thus, for 
inſtance, in the caſe of Liſe and Gray, the gæ- 
neral import of the words was qualified by re- 
ference to the preceding limitation to the firſt; 
ſecond, and certain other ſons in tail, and alſo 
by words of limitation grafted on them. So in 
the caſe of Law. v. — the word heirs was 
corrected and explained by ſubſequent limita- 


tions to firſt and other ſons in tail. The caſe of 


1Vezey, 142. 
1 Ventr. 231. 


1 Eq. Abr. 
184. pl. 27. 


2 Strange, 


731. 
2 Ld. Raym. 


1440. 


Algood and Withers in Chancery, in 1735; was 
the caſe of a truſt eſtate; ſo likewiſe was the 
caſe of Bagſhaw and Spencer. The caſe cited 
by Lord Hale was a limitation to one for life 
et non aliter, and after his death to the ſors of 
bis body. The caſe of Backbeufe v. Wells was a 
limitation to the iſſue male of bis boch, with 
words of limitation grafted thereon. In neithet 
of the two laſt — is the word heirs mentioned. 
And in the caſe of Backbouſe and Mells it is ob- 
ſerved, that Lord Parker ſaid, had the words 
heirs- male been uſed inſtead of iſſue-male, the 
operation of the law would have been too ſtr 


for the intention of the teſtator. In the caſe 
Check 


| 17 . 
Check ” Da, ak v. Day, the Krave ary 503. 
was to the heir (lawfully begotten) in the ſin- Ra — 
gular number, and words of limitation grafted nd Gid. 24.) 
thereon ; and indeed as Fitz- Gibbons ſtates the 
caſe as talen from the roll, there is a limitation 
in fee grafted on the word heir, which carries this 
caſe ſtill further from the point; for the limita- 
tion being to the beir (of the body, or lawfully 
begotten), could not give a fee tothe anceſtor, 
and an eſtate tail in the anceſtor could not have 
anſwered the ſuperadded words of limitation in 
fee to the heir. Vide 1 Lord Raym.206. The caſe 2 Burr. 1106. 
of Doe and Laming was of gavelkind lands, 
where the words females as well as males, an- 
nexed to the words heirs of tbe „were in- 
compatible with and expreſsly broke the de- 
ſcent; for gavelkind lands cannot deſcend in 
that manner; and beſides there were words of 
limitation in fee grafted on the words beirs of phe 
body, which could not have been ſatisfied by an 
eſtate- tail in the anceſtor. Other caſes are com- 
aw cited wherein no eſtate at all, or at-molt, 
eſtate, or term for years only, is limited 
to the anceſtor, Of theſe I ſhall take no notice: 
for the queſtion is not, Whether the words heirs 
of the body may not, under certain circumfances, 
be taken as words of purchaſe ? but, Whether 
thoſe words, ſtandin ; perfeck and unexplained, 
and preceded by a limitation of the legal free-. 
hold to the anceſtor in the ſame will, have ever 
been confirued words of purchaſe ? After the 
obſervations I have been making, I conceive. no 
one of the preceding caſes can fairly be pros a 
ad authority that they have; and as to alf thoſe. 
wherein the legal freehold is not limited to the 
anceſtor, they are entirely out of the preſent , 
— Thus ſtood the old law as to this 
C pPeint 


# 


2 
ö 


a teſtator deviſed in 
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int before and until the 6 IR the 
{99s of Perrin and Blake Aue 2 5 the court 
of King's Bench. This was a caſe in point, 
which fully fupplied all the inſufficiences of 
all the preceding {= and for ſome time exiſted 
4 new and authoritative anſwer to all former de- 
ciſions upon the fame point. The caſe was this, 
following, words : It is 
my will and pleafure that my ſons do not convey 
a greater intereſt than for 755 of their natural 


bees, and to that intent, 1 He, and be- 


7 = my land to my fon 7. 2 and if my wife 


2 Ventr. 311. 


uld be brought to bed cf a ſen, to my ſaid 
fon” J. M,. and the faid infant for ferm of tbeir 
gatural lives, remainder to my brother-in-law 
J. G. and his heirs during the lives of my ſaid 


ſons, remainder over to rhe hetrs of the body ' my 


ele »ns, &c. No other fon, was born, and the 

n was, what eſtate J. W. took under this 
Till ? And it was adjudged in K. B. that he took 
but an eſtate for life. But the unprecedented 
judgment given in that caſe has ſince been re- 
verſed in the Exchequer Chariiber” and the 
venerable train of ing uniform. judgments 
upon the lame point ſores to its former au- 


thority. I ſhall therefore conſider thoſe judg- 


ments as once more laying claim to our atten- 
tion, however idle it might have been to have 
mentioned them, whilft the doctrine delivered in 
the caſe of Perrin and Blake ſtood intitled to the 
name of law. 

- The firſt cafe I ſhall mention was that of Bur- 
chett and Durdant (a caſe commonly cited on the 


other ſide) where a deviſe was of lands to a 


truſtee, and his heifs, to permit and ſuffer A. 
during his life to receive the profits without im- 
N and after the deceaſe of A. 

I then 


1 9 J 
then to the Heirs- male of the body of A. now living, 
and to ſuch other heirs, male, and female, as he 
ſhould afterward have of his body. In that cafe 
it ſeems the firſt queſtion was, whether the eſtate 
for life did not execute in A. by the ſtatute of 
uſes, for if ſo (ſays the reporter) he would be 
ſeiſed of an eſtate tail, But the court reſolved 
the firſt limitation was a truſt, and not an eſtate 
executed. Now this was a point the court had no 
occaſion to have entered into or have given any 
reſolution upon, if the other and principal point 
of the ſuhſequent limitation veſting or not in 
«he anceſtor had not depended upon it; therefore 
it follows that if the eſtate for life had been ex- 
ecuted, and not a mere truſt eſtate, the after 
limitation would have veſted in the anceſtor, 
notwithſtanding the ſtrong intention of the teſ- | 
tator to the contrary.— So where a deviſe was to Broughton 
truſtees and their heirs to permit A. to take the and Langley, 
profits for his life, and after to the uſe of the heirs 2 Wk. 79, 
of the body of A. with power to 4. for making. * 


a jointure, it was ad} that the eſtate for l. * 
- was executed in A. by the ſtatue of uſes, and that 
he had an eſtate- tail executed, So in the caſe cf, Teng. F 


of Lord Glenorchy v. Baſuille, where lands were La. Talb. 3. 
deviſed to be conveyed to D. for life, remainder to | 
her huſband. for life, remainder to the iſſye of the 
body of D. Lord Chancellor ſaid, he ſhould 
upon the firſt queſtion make no difficulty of de- 
termining it an eſtate tail if it were an im- 
mediate. deviſe.— So in the caſe of Papillon v. 
Voice, Lord King agreed, that the intent was plain 
to give an eſtate for life only, with a contingent 
remainder of the inheritance, upon the clauſe 
appointing truſtees to preſerve contingent re- 
mainders, yet this remainder was within the 
general rule, and muſt operate as words of limita- 
= ; C 2 tion, 


2 P. W. 471. 


” 


— 
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tioti, and conſequently create a veſted eſtate tail 

in B. and that the breaking into this rule would 

create the utmoſt uncertainty. It is to be ob- 

ſerved, that the force of theſe two laſt caſes is 

ſtronger than if the words had bern heir! f the 

body, becauſe the word iſſue, is not ſo appro- 

Prong a word of limitation as the word zeirs, 

for which vid. 1 Grange 731. Cro. liz. 40. and 

2 Stra. 1125 1 Ventr. 230.— Again, in the caſe of Coulſon and 
Ak 246. Coutfon, which was a deviſe to C. for "life, re- 
mainder to truſtees to ſupport contingent re- 

mainders during the life of C. remainder to the 

heirs of the body of C. upon a queſtion whethet 
C. took an eſtate tail or for life, all the judges of 

B. KX. certified, that an eſtate-tail in remainder 

veſted in him. — I ſhall mention one more caſe, 

which was a deviſe to A. and his iſſue, remainder 

to B. and his iſſue, remainder to the heirs of 4. 

| A. died in the lifetime of the teſtator, and it was 
7. w. 397. adjudged by the whole court, that the heirs of A. 
Goodright v. took nothing, becauſe the word beirs was a word 
Wright. of limitation; the words of Lord Chief Juſtice 
| Parker, in delivering the opinion of the court 
upon this caſe are remarkable, and thus (ſays 
4 he) has the law been Jong clearly fertled as to 

this point, even ever ſince Breti and Rigden's 

« caſe; but on this occaſion I have been the 

| « larger i in delivering the judgment of the court, 
| «becauſe of ſome late endeavours to invalidate 

« this rule, which by the way may make it proper 
to obſerve, that the altering ſettled rules oor 

„ cerning property is the mot dangerous way 0 

9 «xn land marks.” 

It way be proper to remark, that although 
words of limitation grafted on the words heir 
male or heir of the body,when in the ſingular num- 
ber, may convert them into wages of „ 


* 
19 


DL 22 J 

as in Arcber's caſe, and in the caſe of Cheek or Robiaſ. Gavel 
Clerk and Day before cited, yet thoſe words, Kind 96. 
though in the fingular number, if not attended“ Ven. 230. 
with words of limitation upon them, are words o Elia. 313. 
of limitation, and if thoſe words be in the 

lural number, as heirs male or heirs of the i Rep. 93. b. 
ody, in that caſe it ſeems even words of limi- Shelly s caſe, 
tation grafted on them will not control their? Ld. Raye. 
legal operation, or make them words of pur- Goodright * 
chaſe. Pulleyn. 

It muſt be admitted that thoſe who ſhall argue 2 Burrow * 
2opinſt the- ſtrict obſervance of the rule I have 1. caſe 
been ſpeaking of, may ſometimes chance to have 
the intention of the teſtator on their ſide; but let 
them conſider whether a rule of law, inviolebly 
obſerved for more than three hundred years paſt, 
can ever be a decent ſacrifice to the preſumptive 
cConſtruction of an indetermined or illiterate teſ- 
tator's intention. So long as certain technical 
expreſſions ſhall be allowed their fixed legal im- 
port and operation; it is in any man's power to 
ſecure the limitation of his property from litiga- 
tion and precarious conſtruction, by applying to 
thoſe whoſe buſineſs it is to be acquainted with 
the force and import of ſuch expreſſions. Where 
any conſiderable property is concerned, a man's 
on intereſt in ſecuring the effect of his intention 
will lead him to ſuch a ftep.; where the property 
is ſo inconſiderable as not to be thought worth 
the trouble or expence of ſuch aſſiſtance, the 
diſpoſition of that property, and of courſe the 
teſtator's intention with reſpect to it, is leſs ma- 
terial and momentous. Some caſes it is true may 
happen wherein ſuch application may acciden- 
rally be impracticable ; but is every teſtator to 
be: denied this power of effectuating his inten- 
tion, becauſe accident may put it out of the 

os reach 
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reach of ſome few, and ſome others may want 


"inducement to uſe it? If no technical expreſſions 


are to be exempt from the operation of an oc- 
caſional conſtruction, where is the teſtator who 
can make his own will? The moſt careful and 
guarded endeavours which a man ſnall exert for 


that end, will only amount to leaving ſome 


carious inſtructions behind him, che force and 


effect of which muſt depend on the diſcretion or 


diſpoſition of thoſe in whom the power of con- 


ſtruction ſhall be repaſed for the time being; 


it is their diſcernment, humanity or ſpirit of im- 
proving old laws, muſt in fact mate the will of 
every teſtator in the kin | 

We now come to the ſecond claſs of ade; 
which. are exceptions to the laſt of the four de- 
{criptions of contingent remainders above given; 
theſe are gtounded upon that reſpe& which 
(within certain bounds) is paid to the intent of 
a teſtator wherever it can be collected from any 
particular expreſſions” in his will. I mean the 
caſes wherein a limitation in a deviſe N ö 
ſpecial of a perſon living has been ad} 
deſcriptio per ſonæ, or ſufficient deſignation of oh 

rſon for the remainder to veſt, contrary to the 
general rule that nemo oft bares viventis. But 


| theſe caſes have been either where the limitation 


2 Ventr. 311. 
Burchett v. 
Durcant. 


to the heir ſpecial, has been qualified by the 
words now living or ſome other circumſtances 


have appeared in che will to manifeſt the teſta- 


tor's intention, that the eftate ſhould: veſt, At 
where A. deviſed lands to J. S. and his heirs for 
the life of B. upon truſt to permit B. to receive 
the rents and profits during his life, and after B. s 
death to the male of the body of B. now 
living, and to ſuch heirs male or female as he 
WG 

on 
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ſon then living, it was adjudged a truſt eſtate 
for life in B. and that the eſtate veſted in C. 
immediately, and was not contingent, for that 
the words now living made the limitation a ſuffi- 
cient deſignation of the perſon, A like judgment 
was given in another caſe on the ſame will, on 1 Ventr. 3:4. 
the very ſame point; which judgment was re- 
verſed in the Exchequer Chamber, and that 
reverſal again reverſed in the Houſe of Lords, as 
appears in the report cited in the margin. It is 
to be obſerved, that Chief Juſtice Holt, after- 
wards in the caſe of Broughton and Langley : galk. 677. 
denied the foregoing caſe to be law, for that the 
eſtate for life was executed in B. by the ſtatute 
of uſes, and conſequently the after limitatian 
gave him an eſtate-tail. — Alſo where there was a i P.W. 229, . 
deviſe after ſeveral preceding terms of years in 1 Fquit. Abr. 
remainder to the heirs of J. . begotten, and J. S. 24. Bean: | 
at that time had three children living, this was 38 
_ achudged a veſted remainder in the eldeſt fon of 
J. S. ſome ſtreſs being laid on the word begotten, 
and becauſe the teſtator took notice of the an- 
ceſtor's being living at that time, as well as in 
conſideration of ſome other circumſtances in the 
will from whence the court collected ſuch to be 
the teſtator's intent. This judgment was after- 
wards reverſed in the Exchequer Chamber, and 
that reverſal again reverſed in the Houſe of 
Lords. We arc to obſerve however, that in no 
one of theſe cafes the anceſtor took the legal 
loving Taflcicatly 5e. ed the general | 
Having ſufficiently notic EXC 
tions to the literal try of the four d . 
I have above given of contingent remainders, 
it may now be proper to explain the diſtinction 
betwirt that kind of uncertainty which makes a 
remainder contingent, and an uncertainty of a 
= C 4 different 
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different kind which appears to have been ſome- 
times confounded with it, I mean the uncertainty 
of a remainder's ever taking effect in poſſeſſion ; 
a diſtinction not always attended to, but abſo- 
lutely requiſite to complete an accurate notion of 
what is in law conſidered as a contingent eſtate, 
For wherever there is a particular eſtate the de- 
termination of which does not depend on any 
uncertain event, and a remainder is thereon ab- 
ſolutely limited to a perſon in eſſe, in that caſe, 
notwithſtanding the nature and duration of the 
eſtate limited in remainder may be ſuch, that it 
may not endure beyond the particular eſtate, 
and may therefore never take effect or veſt in 
peſſaſten, yet is it not a contingent, but a veſted 
remainder, As if a leaſe be to A. for life re- 
mainder to B. for lite or in tail, here, notwith- 
ſtanding B. may poſſibly die or die without iſſue 
in the life of 4. and conſequently never come into 
poſſeſſion, yet is his remainder veſted in intereſt, 
and by no means compriſed in the legal notion of 
a contingent eſtate. os | 

Ir is not the uncertainty of ever taking effect 
in poſſeſſion that makes a remainder contingent, 
for to that every remainder for life or in tail is 
and muſt be liable. The preſent capacily of 
taking effect in poſſeſſion, if the poſſeſſion were 
to become vacant, and not the certainty that the 
poſſeſſion will become vacant before the eſtate 
limited in remainder determines, univerſally dil- 
tinguiſhes a veſted remainder” from” one that is 
contingent. For inſtance; if there be a leaſe for 
life, remainder to B. for life, here the remainder 
to B. although it may poſſibly never take effect 
in poſſeſſion, becauſe B. may die before A. yet, 
from the very inſtant of its limitation, it is 
capable of taking effect in poſſeſſion, if wa 
rere pol⸗ 
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Poſſeſſion were to fall hy the death of A. it is chere. 
tore veſted in intereſt, though perhaps the intereſt 
ſo veſted may determine by B. s death, before the 
poſſeſſion he waits for may become vacant. On the 
other hand, if there be a leaſe for life to 4. and 
after the death of 7, D. remainder to B. in tail, 
in that caſe the remainder to B. is not capable ot 
taking effect in poſſeſſion, although the poſſeſ- 
ſion ſhould fail by the determination of 4.'s 
eſtate : but if 7. D. chance to. die before the 
determination of the particular eſtate, then does 
B.'s remainder by fuch event become capable of 
taking effect in poſſeſſion when it ſhall ha 

to fall, and is then in the ſame ſtate as if it had 
been originally limited without any regard to the 
death of 7. D. This very eſſential alteration in 
the nature of B.'s remainder, occaſioned by the 
timely event of 7. D.'s death is the change of a 


contingent into a veſted eſtate ; before that event 


it had not the capacity of veſting in poſſeſſion, 
and it was doubtful whether it ever would have 
it or not, it was therefore not veſted at all : by 
that event it acquires the capacity of veſting in 
poſſcſſion when the poſſeſſion becomes vacant ; 
it is therefore veſted in intereſt, though it is yet 
uncertain whether it ever will veſt in paſſeſſan; 
for it is ſtill poſſible that B. may die without 
2 during the continuance of the particular 
eſtate. | | 

In ſhort, upon a careful attention to this ſub- 
ject, we ſhall find, that wherever the preceding 
eſtate is limited, ſo as to determine on. an event 
which certainly muſt happen, and the remainder 
is o, linuted to a in eſſe, chat the pre- 
ceding eſtate may by oy OR determine be- 
fore the expiration of the eſtate limited in re- 
mainder, fuch'remainder is veſted. On the con- 


| 
ö 
| 
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trary, wherever the preceding eſtate (except in 
the inſtances before noticed, 45 exceptions to the 
deſcriptions of contingent remainders) is limited 
ſo as to determine on an event which is uncer- 
tain, and may never happen; or wherever the 
remainder is limited to a perſon not in efe, or 
wherever it is limited ſo as to require the con- 
currence of ſome dubious, uncertain event, inde- 
pendent of the determination of the preceding 
eſtate, and duration of the eſtatè limited in re- 
mainder, to give it a capacity of taking effect, 
ſuch remainder is contingent. 
I am the more particular on this point, from 
a deſire of preventing the errors which muſt 
affect our concluſions upon queſtions of law 
concerning this ſubject; ſhould the uncertainty 
of taking effect in poſſeſſion form any part of 
our notion of a contingent remainder, ſuch a 
principle would fcarcely fail to miſlead us in 
every caſe of the leaſt doubt. Suppoſe a leaſe 
be to 4. for life, remainder to B. during the 
life of A. and the queſtion to be put, whether 
this remainder to B. be a veſted or a contingent 
intereſt ? Upon the principle laſt mentioned, this 
remainder, which would be abſolutely void were 
it not for the poſſibility of its taking effect by 
the forfeiture or ſurrender of A. muſt neceſſarily 
be deemed contingent; becauſe ſuch forfeiture 
or ſurrender, upon which its taking effect in 
poſſeſſion entirely depends, are doubtful, uncer- 
tain events, which probably may never happen. 
There are inſtances of this ſort of argument at 
the bar. Now, it is very true, ſueh a remainder 
as 1 have here inſtanced may never take effect 
in poſſeffion: it depends on a dubious, uncer- 
tain event whether it ſhall or not, nay the pro- 
dability is againft it; yet, certain it is, there are 
* NO 
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not wanting caſes enough in our books to prove 
ſuch a — — 8 veſted intereſt. But 
this is not the only inſtance wherein the ſame 
principle would lead us into miftakes. It would 
carry us much farther, and prove many other 
remainders to be contingent, which have ever 
been undoubtedly conſidered as perfectly veſted 
as any remainders whatſoever. Now, if we ex- 
amine the fame caſe by the diſtinctions I have 
laid down, we ſhall find it fall clearly under the 
deſcription of a veſted remainder; for here is a 
preceding eſtate to determine on an event which 
certainly muſt happen, (viz. the death of 4.) and 
the remainder is ſo limited to a perſon in eſſe, - 
that the preceding eſtate _— by ſome means 
(viz, by —— or ſurrender) determine be- 
fore the expiration of the eſtate limited in re- 
mainder, i. e. before the expiration of 4.'s life; | 
accordingly, if A.s life be not expired at the | 
determination of the particular eſtate, which it 
will not if A. houll commit a forfeiture, or | 
make a ſurrender, then will the remainder take. * 
effect in poſſeſſion: therefore it comes expreſsly | 
within he terms of the foregoing deſcription of y 

a veſted remainder ; and as this concluſion cor- | 
reſponds with the authorines in point, it 12 | 
fairly be conſidered as an inſtance of the juſtneſs 
of that diſtinction from which we have de- 
rived it. 
I am very well appriſed that Lord Chief 
Juſtice „ 3 
Smith, on the demiſe of Pacthurſt et al. as re- | 
ported by Yiner, ſeems to ſtate the fame caſe as | 
aft inftance of one fort of contingent remainder,” | 
in the words following: 24, Where the 
particular eſtate may determine before the re- | | 
&*mainder can commence, as an eſtate 1 | 
| : « 1; }; 


Bac. Abridg. 


inthe margin. 
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ce life, and from and after the determination of 
EY: of eſtate, then to B. during the life of 4. 
* this is by contingency, that is, if A. 
& forfeit his eſtate by alienation, or otherwiſe, in 
his lifetime.“ This paſſage, I obſerve, is cited 
vol. iv. p.306. cerbatim in the definition of a contingent re- 


mainder, in Bacon's Abridgment,. I wiſh its 
force had becen duly weighed before it had been 
offered to the reader in that detached form, which 
muſt neceſſarily miſlead him. The argument at 
as reported by Viner, is not always at 
hand. The quotation, as it ſtands detached in 
Bacon, has nothing to impugn or invalidate its 
authority, though a ſmall degree of attention to. 
the caſe itſelf will convince us, that the paſſage 
I have quoted is miſreported. To prove this, I 
ſhall only cite the following paſſage, which oc- 
curs a few lines lower in the ſame argument: 
« As a leaſe to J. for life, remainder to another 
« during the life of 4. this is good, becauſe by. 
« poſſibility the remainder may take effect, by 
« the tenant's for life alienating or committing a 
<« forfeiture, this poſſibility 1s therefore con- 
& ſidered as an intereſt in the grantor, which he 
may limit, and is that fort. cf intereſt which 
<« the truſtees have for preſervin contingent 
« uſes, and is not a mere right of entry, nor 4 
« contingent remainder, but . a . veſted eftaie, to 
cc take effect by thoſe ways and methods of de- 
termination to which the particular eſtate was 
« ſubje&t when it was created, This laſt paſ- 
ſage goes directly to the point, and is conclu- 
five: it expreſsly ſtates the very ſame caſe, and 
affirms, that ſuch; remainder is not a contingent 
but a veſted eſtate, to prove which ſeveral au- 
thorities are there cited; for all which I refer 
GWG 
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this idea was the] 3 given in chat caſe, W 
far as it reſpects the point I am now conſidering; 
which judgment was afterwards affirmed in ve. Ive 
Houſe of Lords. It is evident therefore, the fol. 4:3. fl. 8. 
firſt cited paſſage muſt be erroneous, and I ſhould 3 Atkins. 135. 
therefore have paſſed it over without notice, had 
I nor appreheiided it might have been miſtaken 
for an authority, by thoſe who ſhould meer with 
it detached from vl caſe at 
It ſometimes happens, that contingent re- 
mainders intervene between the particular eſtate 
and other limitations over ; upon which caſes 
we mult obſerve, that wherever a contingent | - F 
mainder is limited, which is followed by an- 
other limitation over, if the contingent limitation 
be not in fee, the ſubſequent Mmntation may be 1 
veſted if it be made to à perſon u fe, * As a Hattos, 119. 
feoffment to the Uſe of feoffor for life, and, after and 1 Rep. 
his death, to the uſe of his firſt and other ſons 133. Chud- 
in tail, remainder” to divers, and afterwards to lein scale. 
J. D. in tail, the feoffor having no ſons at the 
time of the ffment, it was reſolved that all 
the uſes limir bo pris, not in'eſſe were con- 
tingent; but the "uſes to perſons i fe veſted 
N and cha the aN uſes when 
hey ſhould come in eſſe, would veſt by interpo- | 1 
4 if the eſtate for life, which ou le to ſup- 
rt them, were not diſturbed. So where, in the 11 Rep. 8 | 
ame conveyance, an eſtate for life is limited to a Lewis Bowles 
on, and Ker that a contingent remainder to caſe. 
another, followed by a remainder to the heirs or | 
heirs ſpecial of the 2 tenant for life, this laſt 
limitation ſhall be eſtermed executed only as | 
_ that is, upon ſuch condition- as to open | 
arate itſelf from the firſt eſtate for life 1 
ea he contingency happens. So a ſubſequent . = 
contingent remainder may become velted before . 
a pre- 
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tenant for life, remainder to his firſt and other 
ſons in tail-male ſucceſſively, remainder to B. 
for life, remainder to his firſt and other ſons in 
tail-male, then B. having iſſue. a ſon, and A. nv 
ſon, A. cuts timber trees, the ſon of B. who is 


a preceding one, and the preceding one will be 
2 Rolf. Abr. no Ron to its veſting: as where A. was 


then tenant in tail, ſhall have them, for the pro- 


perty thereof is in him by reaſon of his inheri- 


tance, and the remainder to the firſt and other 


ſons of A. is no impediment, being but a poſſi- 


bility which may never happen. 
But where there is a contingent limitation in 
fee, no eſtate limited afterwards can be veſted ; 


' as a deviſe to A. for life, without impeachment 


of waſte, and if he have iſſue- male, then to 
ſuch iſſue-male and his heirs for ever, and if he 
die without iſſue-male, then to B. and his heirs 


for ever; in that caſe the court held the re- 
mainder to B. and his heirs not veſted, becauſe 


Vid. 3 Atk. 


FTracy 
Lethulier. 


the precedent limitation to the iſſue of A. was 
reſolved to be a contingent fee; and they took 
the diſtinction I have have ſtated, that where the 
mean eſtates limited are for life, or in 54 the 
laſt remainder may, if it be to a perſon in zfe, 
veſt, but that no remainder limited after a lm; 
tation in fee can be veſted. _ - DW 

But it ſeems a contingent determinable fe 
limited to truſtees for ſome ſpecial 3 
only, will not prevent an after limitation to one 
in eſſe from being veſted. EB {Ss 
Sometimes à remainder is limited in words 
which ſeem to import a contingency, though 
in fact they mean no more than would have 
been implied without them, or do not denote ,a 
condition precedent, but only mark the time 
when the remainder is to veſt in poſſeſſion. As 
: . an 
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an eſtate to A, for life, and afterwards to his Moor 487. 
firſt, ſecond, third and fourth ſons in tail, and Folzett's 
if his fourth ſon die without iſſue, then to. Ke 
this is a remainder veſted in B; 1 it is the 
ſame thing as if it had been ſaid remainder ta B. 
The fourth ſon's dying without iſſue is implied; 
it is not a condition, but an expreſſion of tibe 
time when the remainder 1s to 112 in. poſſeſſion. 1 
So a deviſe of Blackacre and H «Sou to M. Cro. * 605. 


for life, and after her death, Blactacre. to, B. Chadeek . 


and his heirs for ever, and Mhiteacre to C. and <9." 
and his heirs for ever; Iiem, I will, that the ſur-- 
vivor of them {hall be heir to the other, if either | 
of them die without iſſue: this is an immediate 
eſtate-tail with remainder limited Oer z for the 
ſubſequent clauſe , re{trains the firſt limitati 
and the words if ei1ber of them die without ifs 
mark the time when. the remainder over to the 
diol is to take effect in poſſeſſion; but if it had 
been, if eit ber af them die 1 „Aving the, 
other, or before ſuch an agt, th = remainder r Holmes. 
would then have been contingent, For further Cr James 


416, Web. v. 
inſtances, vide the caſes tited in the margin. len cy. 
Foy and Hynde. Raym. 428. 1 Salle. 229. Scatterwood v. Edge, 
Gill. Eq. Rep. 74. Jones v. Weſtcomb. 1 - 105. 


Vide Raym.. 
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Some inſtances are to dem met t with where the con- 
ncy, upon which the remainder was limit 
DO: Snfidered as 2 condition Went ] 
inſtead of precedent, ſo that the remainder veſted 
immediately ſubject to be defeated by che condi- 
tion when it ſhould happen, in the room. of.not 
taking effect till it bappencd Thus, where A x Roll. Abr. 
he of A. and his heirs, if 41 f. pl. 12. 
ſhould not pay 10 5. to A. before à certain day Spring and 
and if he ſhould; then to the uſe of A. for life; 
mainder to the 9 
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this caſe was held a condition ſubſequent with 
teſpect to A. fo that he took an eſtate in fee 
until B. paid the 10s. Here it was evidently 
the intent that one of the limitations ſhould take 
effect immediately; the latter could not take 
lace till the 10 9. paid. therefore it muſt be the 
2 Show. 398. firſt, So where there was a ſurrender to the uſe 
Stocker v. Ed- of the youngeſt ſon, and the heirs of his body, 
W it he attained the age of eighteen, and if he 
Levia. 13 died before eighteen without iſſue · male, then to 
Edwards v. the right heirs of H. it was held to be a condi- 
Hammond. tion ſubſequent with reſpect to the youngeſt ſon, 
and therefore the remainder veſted immediately 
ſubject to be defeated by the condition of his 
dying without iſſue - male before he attained the 
age of eighteen. Here it was evidently the 

intent, that the eſtate ſhould not go to the heirs 
of A. if the youngeſt ſon died before Se 
leaving iſſue; but if the eſtate was not to veſt 
till he attained eighteen, this intent could not 
have been ſatisfied. Conſtructions of this ſort, 
however, are only allowed where the limitations 

are by way OR rr NT. 


EY 
Ts 


Df the Nature of the Contin- 
 gency upon which a Remain- 
der may be limitd. 


N the limitation of contingent remainders it is 
I neceſſary that regard be paid to the nature 
of the contingency upon which the remainder 
effect, for that contingeney 

1 


\ 83 .3 


may be liable to four capital objections, any ona 

of — would be f1 faſfcienr to render 235 de- 
nding remainder abſolutely void. * 
The objections may be as follow: | | 
2 The contingent ene bing an egal 


22 The remote probability of the er. 
gent event. 
Za, The condition being repugnant to the e Aa? 1 
preceding eſtate. I 
4thly, The condition enuring to defeat the 
preceding eſtate. 
As to the firſt objection, Lord Coke tells us, 2 Rep. 5 
the law will never adjudge a grant, by reaſon of. d. allo 1 
a poſſibility or expectation of a thing which 1233 . 
againſt law, for the ſame is potentia remotiſima , 
and which by intendment of law nunguam venit 
in actum; of this nature was the poſſibility of a 
man's entering into religion by becoming pro- 
feſſed. Upon the ſame principle, a limitation 
to a baſtard not in eſſe is held to be void; for the 
law does not favour ſuch generation, or expect Cro. El. 50g. 
that ſuch ſhould be. 
As to the ſecond point, it is requiſite that the 
. poſſivility upon which a remainder is to depend 
ſhould be a common poſſibility and potentia pro- 
pinqua, as death, or death without iſſue, or co- 
verture, or the like. Therefore a remainder to 2 Rep. 51, 
a corporation, which is not in being at the time 
of the limitation, is void, altnough it be erected 
during the particular eſtate. So if there be a 
leaſe for life, remainder to the heirs of F. S. 
though this — be good, becauſe by com- 
mon poſſibility J. S. may dic during the parti - 
cular eſtate, yet if there be no ſuch perſon as 
J. S. at . time of the limitation, notwithſtand- 


ing ſuch a perſon ſhould afterwards be born, 
D and 


1 Inſt. 25. b. 2 
184. 2. 


9 Rep. * 


and one limited by a particular name to a perſon 


chere are certain conditions which are held re. 


if he were naturally dead, and remain over to 
eee e another 
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mid die during the life of the tenant for life, 
his heir ſhall not take by virtue of ſuch limita- 
tion, becauſe the poſſibility on which it is to 
take effect is too remote; for it amounts to the 
eoncurrence of two ſeveral contingencies, viz. 
Firſt, That ſuch a perſon as J. S. ſhould be born, 
and Secondly, That he ſhould alſo die during the 
particular eſtate; this is called a poſſibility upon 

a poſſibility, which Lord Cote tells us is never ad- 
mitted by intendment of lar. 

Upon the ſame ground mine the diftinion 
between a remainder limited by a general name; 


not in eſſe. In the firſt caſe the remainder is good, 
as a limitation to the right heirs of J. D. who is 
alive, or premogenito filio of B. who has no fon 
then born; but in the other caſe the remainder 
is void, as if a remainder be limited to G. ſon of 
D. in that caſe if D. hath not a ſon named G. 

at the time of the limitation, the law will not 
— 1 —— have a ſon. fo 


named, becauſe it amounts to a poſſibility Nn 


. 
As to the third point we are to obſerve, that 


t to, and incompatible with, the nature of 
an-eſtate tail, fuch as a condition; nei to levy-or 
attempt to levy a fine or ſuffer a common re- 
covery; and wherever an eſtate is limited to take 
effect on the breach of any. condition of chat 
nature, ſuch limitation is void of courſe, as if a 
man.make a feoffment to the uſe of himſelf for 
life, remainder to his eldeſt ſon in tail, provided 
that if his eldeſt ſon attempt to levy a fine or 
ſuffer a recovery, — — 


— — 
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another; in this caſe the proviſo is repugnant nb 
—ů— 21 ti {iran 


limited as to wait for the determination of the 
particular eſtate before it is to take effect in poſs 


remainder cannot be limited to take effect upon 
a condition which is to defeat the particular 
eſtate, whether ſuch condition be repugnant to 
the nature of the eſtate to which it is annexed or 
not. Thus for inſtance, if a leaſe for life be 
made upon condition, that if a ſtranger pay to 


ſeſſion, and not to take effect in prejudice or plowd. Com: 
excluſion of the preceding eſtate. Therefore a 24. b. 


the leſſor 204. then immediately the land ſhall Plowd. Com. 
remain to the ſame ſtranger, this remainder is 29. b. | 


void, for the tenant for life ought to have- it 
during his life, and if ſo, during that time the 
ſtranger cannot have it ; but had it been limited, 
that if a ſtranger pay to the leſſor 20/. then, 
after the death of tenant for life, it ſhould re- 
main to that ſtranger, it would have been a good 
remainder. The diſtinction between the two 
caſes is this, in the latter the remainder is not to 
veſt in poſſeſſion till after the determination of 
the eſtate for life; in the former it is limited to 
take effect in poſſeſſion on the performance of a 
condition, which is to defeat the eſtate for life, 
and not to wait till the particular eſtate be de- 
termined, which ex bi termin every remainder 
ought to do.— The ſame law holds with regard 
to a remainder limited to take effect on a condi- 
tion which is to defeat a preceding remainder, as 


where A. ſeiſed in fee let to B. for life, remainder C Eli 1 


ſon which ſhould: live to the age of 5 years, che gan. 
2 D 2 eſtate 


— __ —_ > —_ - — 
P 
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eſtate limited to C. ſhauld ceaſe, and: the. land: 
remain to that ſon in tail, it was " adjudaed, the 
eſtate limited to the ſon was void; becaute limited 
on a condition which was to defrar the rere 
remainder to C. ur veal: 1 

But when it is ſaid thet a remainder limited c on. 
a condition which is to defeat the- ing 
eſtate is void, the rule muſt be underſtood only 
of remainders created at common lu for it 
is certain ſuch a remainder may be good in a 
deviſe, as will be ſeen in the chapter of execu- 
tory deviſes ; and it alſo appears that by way of 
uſe an eſtate may he limited to ceaſe as to one 
perſon upon a future event, and at the ſame time 
veſt in another. As if a man make a feoffnient 


Brock Feoff al in fee to the uſe of V. and his heirs till A. pay 


U tes, pl. 38. 


40 J. to the ſaid V. and then to the uſe of the 
ſaid A. and his hcirs, and the ſtatute executes 
the eſtate in 7. and aiterwards H. pays the 40 J. 
there A. is ſeiſed in fee if he enters, by the 
opinion of ſeveral; but by ſome, A. ſhall not he 
ſeiſed in fee by the ſeid ayment unleſs the 
feofices enter; therefore it ſeems to be the ſureſt 
way to enter in the name of the feoffees and his 
own name; and therefore {ce that a man at tins. 
day may make a feoffinent to uſes, and that the 
uſe ſhall change from one to another by act er 
2 falle, by circumſtance, as well as it would 
ore the ſtatute 27 ½ 8. of uſes, thus ſays: 
Brock in the place I have cited. — So where A. 
tenant in tail by indenture bargained and ſold the 


lands to the uſe of J. S. in fee, in the indenturt 


was aletter of attorney to make livery, which was 


made accordingly, J. S. by the ſame indenture 


ccvenanted, that if A. before ſuch a day paid 405. 
that then 7. S. and his heirs ſhould ſtand ſeiſed, 
c. 3 3 and if A. did 

— not 5 


1 

not pay, e. then if che ſaid J. S. did ndt pay 
to the faid AH. within 4 days after 100. that J. &. 

and his heirs: mould thencetorth be ſeiſed to the 

-uſe of the ſaid A. and his heirs, Sc. and A. 
covenanted for further aſſurance; both failed of 

payment, 'B. levied a ſine to J. S. without any 
conſidetation. It was: adjudged a good - feoft- 

ment well executed by the tyery, notwithſtand- 
ing the words of bargein and ſale only, and that 

the covenant to be ſeiſed to the new uſes condi- 

tionally upon the payment, and non- payment, 

being in one and the ſame deed, ſhould raiſe the 

uſe upon the contingency according to the limi- 

tation of it: So where one made a feoffment, 

and it was declared by the indenture that it C. Elia 439. 
| ſhould be to the uſe of himſelf, and 4. his feme Woodliff v. 
ibat could be after their marriage, and the heirs Drory. * 
of their bodics, and he took 4. in marriage; 
all the judges held, that although he were 

ſeiſcd in fee in the mean time, yet, by the 
marriage, the new uſe ſhould ariſc and veſt, if 

there were no act in the mean time to deſtroy Dyer 314. pl. 
that future uſe, (as it was in Chudleigh's cale) * * 
and judgment was given accordingly. For more 12 1 5 
inſtances of ſuch uſes, vid. the caſes cited in the Ley 54. Moor 
margin. 97 Ats & 99 pl. 243. 
Te uſes I have been ſpeaking of are calb 2 Leon. 221, 
ed ſhifting or ſecondary uſcs, and are allowed, F. 94. 
becauſe they were good before the ſtatute 
27 Hen.' 8. of uſes, and do not fall within 
any of the miſchiefs which that ſtatute was 
made to remedy ; it ſeems however that they 
are not admitted in ſurrenders of copyhold J., 356. 
eſtates. A. & 84 Sul. Ten, 
There are alſo one or two inſtances of eſtates 4. 

not copyhold, wherein theſe uſes have not been Lex Cult.120. 
admitted to ariſe; as where a feoffment was to 

| D 3 the 


Vid. Cro, 


Moor 742. 


1. 1022. 
Gilb. uſes, 
138. 


Moor 633. 


pl. 868. 


Moor 761. 
pl. 1054. 


E 
the uſe of A. for life, remainder! to his wife for 
life, remainder to his right heirs, with a proviſo 
that if his ſon interrupted his wife it ſhould be 
to the uſe of his wife and her heirs, A. made a 
leaſe for years to commence after the death of 
his wife, and died, the ſon diſturbed the wife, 
and it was reſolved that the uſes would not ariſe 
to give the wife the fee. The leaſe for years 
made to commence after the death of the wife 
is ſaid to have been the reaſon of — — 
for the reverſion after the death of the wife 
being altered by that leaſe, the ſame uſe in the 
reverſion which was in being at the diſpoſition 
of the particular eſtate, and fo conditionally 
limited to the wife, could not ariſe to her at the 
time of her death, and therefore could never 
ariſe at all. So a uſe to A. and his heirs, 
provided that if he give a mortal blow to any 
— that the uſe ſhall ceaſe to him, and ſhall 

to another, this is fraudulent to ent an 
eſcheat, and therefore is void. — And where A. 
bargained and ſold land to B. for 5001. upon 
condition that if A, paid B. 500 J. he might re- 


enter, and be ſeiſed to the uſe of himſelf and his 


heirs, until he ſhould attempt to alien without the 
aſſent of B. and then to the uſe of B. and his 
heirs, and a fine was levied to thoſe uſes, A. paid 
the 5001. and entered, afterwards A. aliened 
without the aſſent of B. Per Lord Chancellor 
Egerton, No uſe will ariſe to B. the bargainee, 
becauſe the bargainor, entering for the condition, 
ought to be in of the old uſe and eſtate, and 
cannot be ſeiſed to any other uſe; alſo the fine 
was levied to B. by which 4. who was the con- 
nuſor, and alſo the bargainor who came in by 
the uſe of the fine cannot ſtand ſeiſed to any 
other uſe, for then there would be - uſe * 

x 
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uſe, But we are to obſerve the judgments in 
theſe laſt caſes depended on the particular na- 
ture of circumſtances e poſt facto, or on the 
illegality of the condition, and do not in the leaſt 


affect the general "Oe; of _ n * 


tations. | 


or: the Eſtate eriary to 
ſupport a el 'Be- 
mainder, D as 1 


' Shall 155 conſider What eſtate i 4s required to 

upport a 1 remainder; or, in other 

— — kind een. muſt i 5 
cede it. 

It is an invariable W that I Rs an Aae 


in contingent remainder amounts to a NO 1 1 Rep. 1 30. 


„lo Bo- 


* — $ caſe. 


ſome veſted eſtate of freehold muit precede it. 

This rule depends upan the neceſſity there is for 
the freehold to paſs out of the grantor at the 
time the remainder is created. no / freehold 
paſſes how is the remainder man to have it? If it 
paſſeth at all, it mutt paſs either in the particular 
eſtate or in ſome remainder limited after it; in a 
- contingent remainder it cannot paſs becauſe ſuch 
remainder at the time of its creation paſſeth to 


or veſts in nobody, and if it paſſeth only in ſome 


veſted remainder limited after the contingent re- 
maindet, then is ſuch contingent eſtate pre- 
cluded from ever riſing at all, for that freehold 
then becomes veſted in poſſeſſion, which the 


contingent eſtate was limited to precede, and of 
D 4. courſe 


3 Rep. 20. 


5288 
0 
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courſe'there is no room left for the introduction 
of the contingent freehold. It follows therefore 
that ſome preceding veſted eſtate of freehold muſt 
be limited, to give exiſtence to ſuch a contingent 
remainder. ($930. 7 5 T7 "Is ; 

1 Salk. 229g. Thus, where there was a deviſe to truſtees for 

Scatterwood v. 1 1 years, and then to the firſt ſon of A. in tail, 

_ Sc. and A. had no ſon at that time, it was agreed 

that ſuch limitation was void as a contingent re- 

mainder, becauſe there was no freehold to ſup- 

port it, So where & deviſe was to B. for 50 

years if he ſhould fo long live, remainder to the 

x Salk 226. heirs of the body of B. remainder to C. the 

8 limitation to the heirs of the body of B. was void 

for want of a freehold to ſupport it But where 

an eſtate was limited to A. for 20 ycars, re- 

2 Vern. 370. minder to truſtees during the life of A. remainder 

r! * to the wife for her jointure, remainder to the heirs 

of the body of A. there, though the particular 

p eſtate was but for years, yet the contingent re- 

mainder to the heirs of the body of 4. was good, 

becauſe preceded by a veſted freehold remainder 

* * 2 1 
1 Rep. 134 5. The ſarre rule holds as well in hmita- 
oY : _ tion of uſes as in eſtates — in poſſeſſion, 

7- though before the ſtatute of uſes, a uſe limited to 

A. for years, remainder in contingency would 

have been good, for the feoffees remained tenants 

of the freehold ; but ſince that ſtature it is other- 

wiſe, for now no eſtate remains in the feoffees.— 

2 Salk. 679. Thus, where there was a leaſe and releaſe by 4. 

Adams v. Sa: to truſtees and their heirs to the uſe of A. for 

5. 99 years, remainder to the uſe of truſtees for 25 
years, remainder to the heirs of the body of A. 

the court held this remainder was void, becauſe 

there was no preceding eſtate of freehold limited 


to ſupport it, 


{ 


As 
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As for a contingent remainder for — 
fuch eſtate be admitted), there can be no-neceſiiny 
for a preceding free hold to ſupport : ic- For che 
remainder not ' freehold;=there cam be ns 
occaſion for the frechold to paſa out of the 
grantor in order to give it effect. But in the 
caſe of Cerbeti v. Stone, in which there was n Raym, 151. 
contingent eſtate for years limited aſter aa 
eſtate for years, che court inclined to an opinion gut vid. 
that a contingent eſtate for jears: cduld not be, 3 Leon. 44. 
becauſe a leale for years operates. by way of com In Cranmer's 
tract, and therefore the particular eſtate and dhe Ce 
remainder eſtate Operate as tw o diſtinct eſtares 
grounded on different contracts... 

Although every contingent freehold remainder 
muſt be ſupported by a-precedug-trecho1d,/'yet 
it is not neceſſary that ſuch preceding eſtate con- 
tinue in the actual. ſeiſin of its righitful tenant, 


it is ſufficient if. there ſubſiſts a right to ſuch pre- 
ceding eſtate at the time che remainder ſhould 
veſt, provided ſuch right be @ right of entry 
and not a tight of a#ian only: For whilſt'a 3 
right of entry: remains there can be no- doubt 
but the ſame eſtate continues ſince the right of 
2 exiſt only in conſequence of the ex- 
e of the eſtate but hen the right of entry 

is gone, and nothing but à right of action re- 
mains, it then becomes a queſtion in law whether 
the ſame eſtate continues or not, for the action 
is nothing more than the means of deciding this 
queſtion. Another eſtate is in the mean time ac- 
knowledged and protected by the law till ſuch 
queſtion be ſolemnly determined in à court « 
juſtice upon the actian brought. 

Thus, if A be tenant for lite with a contin Leith 194. 
remainder over, and tenant for life be diſſeiſed, [Thompſon v. 
76. mp eons are diveited ; but the right af 


entry | 


wg” 


| 
| 
| 
, 
| 


2 Roll's Abr. 80 
796, Pl. 11. uſe of himſelf. fur life, remainder to his wife for 


where A. covenanted to ſtand ſeiſed to the 


hife,, remainder. to his daughter ſor life, remainder 
to her firſt ſan in tail, and afterwards granted 
the reverſion without conſideration reciting the 
former ſettlement, and after that made a | 
ment, it was ed that the grant did nat 
Hinder the ariſing of the contingent uſes becauſe 
notice, and therefore took it 


to 
that feoffment did not deſtroy the 
contingent eſtate, becauſe the right of re- 

ainder for life in the daughter upon Which 


m 
ſne might have entered for the forfeiture did 
it. | 


1 Ventr. 189. But this right of entry to ſupport a contingent 
remainder mult be a preſent right, a future one 


Lord Raym. 


will 
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will not do; it muſt alſo 


*. 


the 


bryan duet nar rms 7" 


if it only commences at the ſame infraht with at, 
the remainder will not veſt. Hence if baron de- 
ſtroys the particular eſtate of himſelf and wiſe 
during the coverture, the future right of the 
wife to enter at his death is inſuſficient. As 


where baron made a feoffment to the uſe of Cro. Car. 1 


himſelf and his wife, and the heirs af the ſur- Bi 
vivor of them, and afterwards: made 
feoffment of the fame lands, i N adj 
that the right of entry in the-wite'was not (hifft> 
cient to ſup . — waſt2es 
her on the death of the baron. In this caſe vr 
obſerve that the particular eftate was not xiſti 
at the huſband's death when the foe ſhould have 
veſted, for his fecond feoffment had deſtroyed 
it during the coverture, and though the wife's 
ight entry took effect at the inſtant the 
remainder ſhould have veſted, yet it was inſuffi · 
ꝙꝓ2ͤ⁊ĩ Trr ng 1069s 16-40 


— — the eſtates are limited W 
of uſe, and are afterwards de veſted and turned 
to a right, it is holden neceſſary to the execution 
of the ſubſequent contingent uſes, that either che 
tenant of ſome preceding veſted uſe, or elſe that 
the feoffees ſhould enter in order to revett the 
eſtate ; for although the 


t uſes are not 


eſtate as turns it to a right of entry, as they 
—— —————— 
to a right of action only, yer there muſt be a 
ſeiſin in the feoffees to the contingent uſe. before 
it can be executed. As this matter 2 
involves ſome degree of difficulty in it, I 


endeavour to explain what may be collected _— 


7 a 1 3 „ 1 
. 


PPP 


deſtroyed by ſuch a deveſting of the preceding 


" 
. EY 
=? N fe] 


1 Rep. 120. 
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the arguments and reſolutions of the Judges in 
Chudlergh's caſe. It appears that the court in that 
eaſe reſolved that upon a conveyance to uſes 
there is no actual ſeiſin left in the feoffees ; but 
as to all the uſes in eſſe, and which veſt imme- 


<diately, the ſeiſin is preſently transferred unto 


the ceſtui c. que uſe, and as to the uſes not in eſſe, 


there is no — ſeiſin exiſting any where, but 


only a contingent ſeiſin in the feo i. e. the 
poſſibility of a ſeiſin to thoſe uſes when they 
come in eſſe, which ſeiſin (till then contingent 
only) will ariſe and exiſt in the feoffees in order 
to the contingent uſes, when the contin- 
gency happens, if the eſtates limited in the con- 
veyance to uſes be not in the mean time 


deveſted and diſturbed; but if the eſtates happen 


3 


to be firſt deveſted or diſturbed, then will that 
poſſibility of a ſeiſin in the feoffees, which is to 
take effect on the contingency, be deveſted as well 
as the other eſtates, and muſt be reduced and 
reveſted before the contingent uſes can be exe» 
cuted, vid. Chudleigh's caſe. —Now if this de. 
veſting or diſturbance of the preceding uſes has 
operated ſo far as not to leave a right of entry 
in any preceding veſted eſtate, then is the con- 
t uſe entirely gone as we have ſhewn 
ore; but if a right of entry is left, then may 
the tenant who has ſuch right of entry, by 
making ſuch entry, reveſt the eſlates which were 
deveſted, and amongſt the reſt the contingent 
ſeifin of che feoffees will be thereby reveſted: 
But if no ſuch entry ſhould be made by any 
ſuch tenant, then muſt the feoffees enter thems 
ſelves to reveſt their contingent ſeiſin, otherwiſe , 
there will exiſt no ſeiſin to be executed and tranſ- 
ferred by the ſtatute to the contingent ule, 
Hence if the feaffees ſhould b.r their own lik 
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bo 
S 
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of entry, upon ſuch an occaſion, by feoffinenty 
releaſe or otherwiſe, the contingent uſe can never; 
be executed for want of a ſeiſin to it, and the 
ceſtui-que uſe will have no other remedy than a- 
gainſt the feoſſees in a court of equity for breachy 
of truſt. As if a feoff nent be made to the uſe 1 Rolls Abr. 
of A. for life, remainder to the uſe of B. for = pk 12. 
remainder to the uſe of the eldeſt ſon jof A in 
tail, c. here the feoffment of A. will 72 troy 
the contingent remainder to the ſon of Few 
of the right of entry in B. upon the 3 of 
A. and if B. enters either in the lifetime of A. Ibid. pl. 13. 
or after his death, this ſhall reduce the contin- 
gent remainder; ſo that if a fon be born in his 
lifetime it ſhall be executed by the ſtatute” with-' 
out any re-entry of the feoffees. Bur if after the 
feoffment of A. B. dies without having entered, Ibid. 14. 
though he ſhould have a ſon born in his lifetime, 
that ſon cannot enter the contingent ſeiſin having 

been diſturbed and not reveſted,” But in this 

cafe the froffees may enter, and thereby revive 

the contingent uſe, which by their entry will be 
executed in ſuch fon by the ſtatute- But if 

after the death of B. without entry the feoffees Ibid. 15. 
ſnould by feoffment or otherwiſe bar their entry, 

then can the contingent uſerrever be executed for 

want of a ſeiſin to it. 

But this neceſſity for re-entry, in Ger to reveſt 

and reſtore ' contingent eſtates, only holds in 
eſtates limited to uſcs; and exiſts by virtue of he vu i Rep, 
ſtatute of uſes which requires a ſeiſin exiſting | in 67. and 135. 
order to be executed and transferred to the uſe. 

It is neceſſary that the eſtate ſupporting, and 

the remainder ſupported ſhould both be created by 

one and the ſame deed or inſtrument; therefore 6 6 
an eſtate for life ſettled by A. on B. by deed wile? 8 
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non e to ſup 4 . , inde 


Of the Time when a Contin- 
gent Remainder ſhould veſt. 


| E are now to conſider the time at which 
it is requiſite a contingent eſtate ſhould 
veſt in intereſt, that is, at period, with. 
wink. vt. Greninn ofthe peeing eli 

which ſuch remainder is 
Ee 106 


ought to happen. 
It is not only neceſſary that a veſted freehold 


— — upon the determination of the pre- 
ceding eſtate. This rule was originally founded, 
an feodal principles, and was intended to avoid 
the inconveniences which might 2 
—— — — yo 


[4] 

ſerve an uninterrupted: connection between the 
particular eſtate and the remainder, which in the 
Rn Ce EI GILINE 
whole eſtate. 

It follows from the rule I have juſt 3 
that where the event on which a contingent res 
mainder is limited to take effect, does not come 


to paſs by the time at which the prec — > 21 


derermines, it never can ariſe or take e 
all. Thus, where A. — — 


mainder to his eldeſt ſon in tail, who died, leav- 1 Salk. 223. 
ing his wife enſeint with a ſon, who was after Reeve v. Loag. 


wards born, the queſtion was, Whether this ſon 
was intitled to the remainder under the limita- 
tion? and it was adjudged in the Common Pleas, 
and that judgment affirmed in King's Bench, 
that ſuch poſthumous ſon could not take, be- 
cauſe he was not born when the particular eſtate 
determined. The judgment, it is true, was af - 
terwards reverſed in the Houſe of Lords; but it 
was againſt the opinion of all the judges, - who 


were much diffatisfied with the reverſal z and in- 
deed an act of parliament was thought neceſſary g f. 10 K 11 
to take ſuch caſes as that out of the old law, by W. III. c. 16. 


which it was enacted, that where any eftate is 
ſettled in remainger to children, with — — - 
over, any poſthumous child may take in the ſame 
manner as if born in the-father's lifetime. 


to the right heirs of J. S. this remainder will 
never veſt if tenant for life die before J. S.; for 
in that caſe the particular eſtate determines bo- 
fore the contingency comes to paſs on which the 
remainder is limited to take effect, i. e. 3 
of J. S.; for nemo oft bares vivemit. | 

But although no interval 8 
the drtermination ofthe partioulas dn ard the 


veſting 


So if a leaſe for life be made with-remaindor tag, 478. « 


EN ů 
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veſting of the remainder, yet a remainder may 
be fa limited, as not to veſt until the very in- 
ſtant in which the particular eſtate determines. 


1 Taft. 298. a. As if an eſtate be limited to B. during the life 


1 Roll. Rep. 
238. 317. 


438. 


of A. remainder to the heirs of tht body of 4. 
this is good, though ſuch remainder cannot veſt 
till the very inſtant in which the particular eſtate 


rlnſt. 378. b. determines. So if land be given to A. and B. 


during their joint lives, remainder to the right 
heirs of him who ſhall die firſt, this remainder 
will be good, though it cannot veſt before the 


determination of the particular eſtate, and it is 


obſervable, that the heir of that one of them 
who dies firſt ſhall have che land by deſcent, in 
conformity to the rule before treated of, where 
the anceſtor takes a freehold with a ſubſequent 
limitation to his heirs in che ſame conveyance. 
Upon the principle here laid down, that a 
contingent remainder muſt veit by the time the 
preceding eſtate determines, it follows, that an 
eſtate limited on a contingency may fail as to 
one part, and take effect as to another, where- 
ever the preceding eſtate is in divers in ſeveralty; 
for the particular tenant of one part may die be- 


fore the contingency, and the particular tenant 


of another part may ſurvive it. As in the caſe 
of Lane and Pannel, which as to the preſent 
point was in effect as follows: Feme covert and 
a ſtranger, being joint tenants for life of copy- 
hold lands, with remainder to the heirs of the 
body of baron and feme, the ſtranger ſurren- 
dered his moiety to the baron and feme, and 
afterwards the baron ſurrendered the whole to B. 
the feme died, leaving iſſue, and afterwards the 
baron died; the queſtion was, Whether the re- 
mainder to the heirs of the bedy of the baron 
and feme yeſted in the iſſue? and it Was ad- 
2 ; judged 


4 
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Judged, that when the ſtranger conveyed his 
moiety to the baron, the (+ between the 
and feme covert was ſevered, and when 
the baron afterwards conveyed the whole to B. 
B. took an eſtate in one moiety for the life of 
the feme (defeaſible by her on the death of her 
huſband) and in the other moiety for the life of 
the ſtranger ; therefore upon the death of the 
feme the eſtate in the firſt moiety was deter- 
mined, at which time the remainder, as. to that 
moiety, ought to have veſted, which it could 
not do, becauſe the perſon. to take it was to 
be heir of the bodies of both baron and feme; 
bur that was impoſſible. during the life of the 
baron (for nemo eft heres <iventis) ; and there- 
fore, as the remainder could not veſt at the de- 
termination of the preceding eſtate, it ſhould 
never veſt at all as to that . In this; caſe 
it appears that the remainder failed as to one 
moiety only. _ _ 1 
So likewiſe a contingent. remainder, may yeſt 
in ſome, and not in all the perſons to whom it 
was limited; accordingly, as ſome may cg! 

in eſſe before the determination of the p — — 


eſtate, and others not. As if a limitation. be Comb. 467, 


to A, for life, remainder to the uſe of the night 
heirs of J. and of K. here if J. happen to die 


before A. and K. to ſurvive A. the heirs of the 


firſt may take, but thoſe of the latter will be for 

ever excluded, _ | a 
But where a contingent remainder is limited. 
to the uſe of ſeveral, who do not all become 
capable at the ſame time, yet notwithſſ anding 
it veſts in the perſon firſt becoming capable, yet 
ſhall it diveſt as to the proportions of the perſons 
afterwards becoming capable before the determi- 
nation of the preceding eſtate, and veſt in them 
E reſpectively. 


50 J 
| Comb. 467. reſpectivrly. As where a conveyance was to the 
— „ uſe of A. the huſband for life, remainder to B. 
. the wife for life, remainder to all the iſſues- fe- 
male of their two bodies, and the heirs- male of 
the bodies of ſuch iſſues· female; AH. and B. had 
iſſue a daughter; and it was reſolved; that the 
remainder in tail to the ifſues-female was not ſo 


attached in that daughter, as not to be deveſted 


for a moiety by an after- born daughter; for 
ſuch a limitation, being by way of ute, fprings 
— of the eſtate according to the e of 
: perſon in whom it is to reſt. 
Ibid, e Ef there be a Engen u . for life, re- 
mainder to the uſe of the right heirs of B. and 
C. though B. ſhould die before C. yet the heirs 
of C. ſhall take, if he die before A. and the 
heirs of B. and of C. will be joint; tenants of the 
freehold and tenants in common of the inheri- 
tance. So it is of a future uſe limited to two, 
Bac. on Uſes, where one becomes capable before the other. As 
351. if | make a feoffment to the uſe of my wife that 
ſhall be, and my. firſt begotten fon for their 
Hves, and I — marry, my wife will 
take the whole uſe; and if I afterwards have a 
| | ſon, he will-then take jointly with my wife. 
For this vide © Laſtly, I ſhall here obſerve, that 5f there be 
2 Salk. 577. no particular eſtate in eſſe, nor any preſent right 
2 Lev. 39. of entry, when the contingency happens, altho” 
the particular eſtate be afterwards replaced and 
ont yet will the remainder never ariſe, _ : 


1 «4% , 
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How Contingent Remainders 
are deſtroyed or prevented ta- 
king Eftect. 
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der muſt veſt either during the exiſtence of 
the particular eſtate (in e or in rigbi of entry), or 
at the very inſtant of irs determination, othe 
it will never take effect at all. Conſequently; 
every ſuch determination of the preceding eſtate 
before the contingency” happen, as leaves no 
right of entry; mult effectually deſtroy the cons 
tingent remainder. I ſhall. firſt inſtance ſome 
caſes wherein the determination of the preceding 
eſtate ariferh the feoffment, forfeiture, ſur+ 


render, or other act of the particular tenanz, 


and afterwatds conſider thoſe caſes herein the 
preceding eſtate is merged by deſcent of the in- 
heritance on the particular tenant; for where the 
inheritance comes by deſcent on the particular 
eſtate, we ſhall find ſome exceptions to the yrs 
rality of the preceding concluſion. 


- 1 


Where lands were deviſed to A. for lie, and 1 Rep. 66. 
after to the next heir- male of H. and _ heirs- Archer's caſe, 


male of the body of ſuch heir- male; A. having 
iffue a ſon, Hide a feoffment to B. upon whom 
the ſon entered, and it was adjudged that this 
was a contingent remainder to the ſon of AH. and 
therefore was deſtroyed by the feoffment of A 
who was but tenant for life; for that every 
remainder muſt veſt either during the particular 
* or eo inſtanti that the particular eſtate 

E 2 determines: 


(_ 52 ] 
determines : in this caſe the particular eſtate 
was determined by the feoffment of A. and, fince 
the remainder could not then veſt, for nemo eit 
heres viventis, it could never afterwards ariſe. 

2 Lev. 30. So where feme covert was tenant for life, with 
Purefoy v. remainder to her firſt and other ſons in tail-male 
Rogen. ſucceſſively, and before the birth of any ſon, the 
reverſion in fee was conveyed to the huſband 
and wife by fine; a ſon was afterwards born, 
the feme died, and the court held, that although, 
if che feme had ſurvived her huſband, ſhe might 
have waived and avoided the eſtate taken by the 
fine, yet the contingent, remainder. to. the ſon 
was utterly deſtroyed, he not being in eſſe when 
the particular eſtate determined, and the 

bility which the wife had of rejecting the inhe- 

ritance given by the fine, and thereby reviving 

the particular eſtate for life, would not preſerve 

2 Salle. 427. it. So where there was tenant for lite,, with re- 

576. 618, mainder to his firſt and other ſons, remainder to 

Thompſon v. B. in tail, tenant for life, before the birth of any 

Loch. "og On, ſurrendered to B. the fon. was afterwards 

2 born, and the court held, that the ſurrender, if 

, would have barred the contingent remain- 

Vid. infra laſt ; but the ſurrender was adjudged void, be- 

Page- cauſe it afterwards appeared, that the. ſurren- 
deror was non compos at the time of the fur- 
render. 

The fame rule holds whether the remainder 
be limited at common law or by way of uſe. 

I Rep 120. As where A. having iſſue B. and 2 his ſons 


1 made a feoffment to * uſe of feoffees and their 


heirs during the life of B. in tail-male, remainder 
to the uſe of C. in tail- male, remainder to his 
own right heirs; 4. died, the feoffees enfeoffed 


B. in fee without conſideration, and with notice 
of xhe lad uſes ; afterwards B. had a. on, 0g 


1 
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the queſtion was, Whether the contingent re- 
mainder to him was barred by the feoffment? 
and it was adjudged,upon ſolemn argument in the 
Exchequer chamber, that there being no ſon of 
B. to take when the particular eſtate determined 

by the feoffment, (which was a forfeiture), the 
fon could never after take; for that a remainder ' 
in «/e ought to veſt during the particular eſtate, 
or at leaſt eo inſtanti it determines, as well as a 
remainder at common law. So. if one make a Cro. Ja. 168. 
teoffment in fee, or covenant to ſtand ſeiſed to Bell's cafe 
the uſe of himſelf for life, and afterwards to the cited. 
ute of his firſt ſon in tail-male, and before the 

birth of any ſon, make a feoFment ia tee, ſuch 
teoffment-will deſtroy the contingent remainder: 
to the ſon. 

It is generally held, that any alteration in 

the nature of the preceding eſtate before a re- 
mainder veſts, will deſtroy that remainder. ' As 4 Leon. 36, 
if lands be given to A. in tail, and if J. S. come 

to Weſtminſter hall ſuch a day, remainder to . 
S. in fee, (it is ſaid) that if the lands deſcend to 
two coparceners who make — — the fee 
ſhall not accrue to J. S. though he ſhould come 
to Weſtminſter hall at the day. And it is alſo Ibid. 
ſaid, that if lands be given to A. and B. for the 
life of C. remainder to the right heirs of the ſur- 
vivor of A. and B. and A. releaſe to B. the re- 
mainder is deſtroyed. But notwithſtanding theſe 
authorities, I conceive, that the alteration in the 
particular eſtate, which will deſtroy a contingent = 
remainder, muſt amount to an alteration in its 
quantity, and not merely in its quality, This 
opinion, I think, is warranted by two adjudged 
eaſes, The firſt is that of Lane and Panel Roll. Rey 
before cited, where it appears, that the ſeve- 238. 317, 
rance of the jointure between two Joint-tenants 438. 

| | E 3 for 


Raym. 413. 
Harriſon v. 
Belſey. 


$ Rep, 76. b. 
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far life did not deſtroy the contingent remajnder 
limited after their joint eftate ; for there it is 
adjudged, that becauſe, the remainder could not 
veſt at the death of one of them (after the ſeve- 
rance of the jointure), ſuch remainder was gone 
as to one moiety of the lands: now this judg- 
ment was idle and miſtaken, if the ſeverance. 
itſelf deſtroyed the remainder as to the whole. 
In the other caſe it was adjudged, that the 
releaſe of one joint-tenant to the other did 
not deſtroy the contingent remainder depend. 
ing on their joint eltate. It is true, that if a 
leaſe be made to two with a condition to 
have fee, if they make a partition of the term, 
the condition is deſtroyed z but that turns upon 
a reaſon which does not at all affect a contingent 
remainder, viz, the requiſite agreement in qua- 
liry between the firſt eſtate and the enlargement 
to accrue thereupon : the enlargement mult ac- 
crue in the ſame quality in which the eſtate was 


firſt granted; for that was the quality of the 


eſtate conditioned to be enlarged, and it muſt not 
differ in quality at the time of enlargement from 
the eſtate enlarged, otherwiſe, inſtead of being 
an enlargement or extenſion of the eſtate then in 
being, it would only be the acceſſion of another 
eſtatt of different quality, which would not be 
agreeable to the terms of the condition. But no 
uch neceſſary connection exiſts, or can be ſup - 
poſed to exiſt, between a remainder and the 


quality of the preceding eſtate. Whilſt the par- 


| titled to enter immediately upon ſuch releaſe 


ucular eſtate continues the ſame in quantity, it 
continues to be the ſame eſtate as far as reſpects 
ts -t&lation to a remainder, If a releaſe or ſe- 
verance between joint-tenants deſtroy the old 
eſtate, then a veſted remainder man would be 


or 


| 3 
or ſeverance. but if, notwithitanding ſuch re- 
leaſe or ſeyerance, it continues to be the ſame 
particular eſtate as to a_ veſted remainder, why 
does it not as to à contingent one? No legal 
modification or alteration in the circumſtances 
only of. a particular eſtate can be ſaid to deter- 
mine that eſtate: but the determination of the 

articular eſtate is the only point of connection 
PR ſuch eſtate and the remainder, there- 
fore, until that point 15 paſſed, there ſtill remains 
the ſame place for a contingent remainder to 
take effect, . 4 


It is ſaid by Lord Chief Juſtice Hale, in the 2 Saund, 
cale of Pwurefoy and Rogers, that in all caſes where 386. 


the particular eſtate is merged in the reverſion, 
there the . contingent remainder is gone, though 
there be no deveſting of any eſtate. As if there 
be. tenant for life, remainder in tail in contin- - 
genq́, temainder in tail in eſſe, if the tenant for 
life, and he in remainder. in tail in eſſe, levy a 
fine, this is no diſcontinuance nor deveſting af 
any eſtate, becauſe each gives ſuch eſtate as he 
has, and yet the mean contingent remainder is 
deſtroyed. _ & Sas x 

Exceptions, however, to the univerſality of 
this rule art admitted. Wherever the particular 
eſtate and reverſion meet by the act of the parties 
only, I believe the contingent remainder is always 


deſtroyed, as in the caſe of Purefoy and Rogers 2 Lev. 39. 


before cited, where feme covert was tenant fog 
fe, with remainder to her firſt and other ſons in 
tail: male ſucceſſively, and before the birth of 
any ſon, the reverſion in fee was conveyed to the 
-huſband and wife by fine; a fon was afterwards 
born, the feme died, and the court aghudged, 
that the contingent. remainder to the fon was 
deftroyed by the mcg, of the wite's eſtate ya 

St 4 | 


2 Lev. 11. 


D Mod. 147. 
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the reverſion. But our books apparently differ 


with _— to the deſtruction of the contingent 
remainder in caſes where the inheritance becomes 
united to the particular eſtate by deſcent. Thus 
in the caſe of Plunkett and Holmes, it was reſolved, 
that the deſcent of the fee on tenant er mw = 
not deſtroy the contingent remainder. The 
was this ; one deviſed lands to T. his eldeſt ſon, 
for life, and if T. ſhould die without iſſue living 
at his death, then to L. another of the teſtator's 
ſons in fee; bur if T. ſhould have iſſue living at 
his death, then to the right heirs of T. for ever; 
the teſtator died, and it was reſolved, that T. was 
tenant for life, with the remainder in fee in con- 
tingency, and that the deſcent of the fee upon 
him, as heir at the death of his father, did not 
the contingent remainder. So in the caſe 
of Bootbby and Vernon, it was taken for granted, 


that the contingency was not deſtroyed by the 


deſcent of the fee; A. deviſed lands to his ſiſter, 
who was his heir at law, and her aſſigns for her 
life, and if ſhe ſhould marry, and have iſſue- male 
of her body living at the time of her death, then 
to ſuch iſſue- male, and his heirs- male for ever; 
but if ſhe ſhould leave no jiſſue- male at her 
death, then to G. and his heirs for ever. The 
queſtion reſpected the title of the teſtator's ſiſter's 
huſband,” to be tenant by the courteſy of the 
lands ſo deviſed to her, and the court held, that 
the inheritance was never executed in on 


in the fiſter during her life, (notwithſtanding the 


1 Rep. 66. 


inheritance deſcended on her), and therefore her 
hufband could not be tenant by the courteſy; 
it follows, that the ** of the fee did not 
merge her eſtate for life, or deſtroy the contin- 
gency. The fame point appears in Arc ber's calc, 


where, notwithſtanding the reverſion in fee muſt 
IM have 
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have deſcended on Robert, upon the death of 
his father; yet he was adjudged to be but tenant 
for life, with contingent remainder to his next 

On the other hand, in the caſe of Hood and Cro. Jac. 
Ingerſole, it is ſaid to have been reſolved, that 260. 
the deſcent of the fee on tenant for life deftroyt 
the contingent remainder ; three diſtinct | 
of land were ſeverally deviſed by the teſtator to 
his three ſons, and that if either of them ſhould 
die, the other ſurviving ſhould be bis heir," the 
eldeſt ſon died, and the reporter ſays, it was 
adjudged, that the fee deſcending on the eldeſt 
ſon at the father's de:th had merged the free- 
hold deviſed to him, and deſtroyed the contin- 
gent remainder. But there appears to have been 
'a notable miſtake in this report; for the words 1 Bulſtr. 6t. 
on the roll are, and if any of my ſons die, the one in the ſame 
to be the other*s heir; which words were adjudged F. 
void for uncertainty, and eonſequently the above Nn 
point did not come into queſtion. | in the caſe of 


But in the caſe of Kent and Harpocl, which T. Jones, 76, 
as to the point in queſtion, was this: A. the 77. 
father, being tenant for life, remainder to his! Ventr. 306. 
ſon B. for hfe, remainder to the firſt ſon of B. 
remainder to the heirs of the body of A.; A. died 
before any ſon was born to B. the court 
held the contingent remainder to the firſt ſon of 
- B. was deſtroyed by the deſcent of the eftate- 
tail on B. Of the ſame opinion was Lord Hard Rep. Temp. 
wicke, in the caſe of. Hooker and Hooker, where Hardw. 13. 
lands were conveyed to the uſe of A. and his 
wife for life, remainder to the uſe of B. the {i 
of A. for his life, remainder to the firſt and 
other ſons of B. in tail, remainder to his daughters 
2 m 


— — 
— 1 * - 
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in bail, remainder to 4. in fee; * his wiſe 
died in the lifetime of 8. who afterwards. died 
without ue, leaving a wife; the queſtion was, 
Whether the ke of B. was intitled to dower in 
the lands ? and it was decreed. ſhe was; and 


5 p = Lord Chancellor, with one of the Judges, was of 


opinion, that the eſtate for life in B. was merged 
by the deſcent of the inheritance upon him, and 
the comingent remainder deſtroyed. 
The ſerming differences, mined» are obſervable 
in the opinions of the courts in the above caſcs, 
may (as I apprehend) be very eaſily reconciled, 
by taking 2 diſtinction between thoſe caſes 
wherein an inheritance, out of which a contin- 
gent remainder is limited by a will, deſcends 
from the perſon who made the will, and the 
other caſes wherein the inheritance deſcends clear 
of thoſe circumſtances. Wherever a teſtator li- 
mits a contingent remainder, it is agreed, that 
the inheritance deſcends to the heir only till the 
contingency happens; it ſo, nothing can be more 
abſurd than to make ſuch deſcent deſtroy the 
contingency. The will does not operate till the 
teſtator's death; the deſcent takes effect at the 
lame time; ſo that, under ſuch a conſtruction. 
the particular eſtate given to the heir by the will 
ariſes and is deſtroyed in one and the ſame in- 
ſtant; and how is it deſtroyed ? by the deſcent 
which that very ſame will permitted. This 
would be making a will and no will at the fame 
time, and would amount to this, chat a limita- 
tion of a particular eſtate in a will to à teſtatot's 
heir at law, with a contingent remainder after 
it. muſt be void in its creation, as being incapable 
of ever taking effect. 

But where the particular eſtate and remainder 
2 by any other means than che * 
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the perſon from whom the inkerirance- deſcends, 


there is no ſuch inconſiſtency in i 
contingency to be deſtroyed by the deſcent; for. 
in thoſe cales.the particular eſtate ĩs created and | 
takes effett with a capacity of bei afterwards: 1 
deſtroyed by thoſe accidents to which jts nature 
is ſubject, ſuch as forfeiture, merger, &c. its 
deſtruction is not neceſſarily involved in the 
mode of its creation, as it muſt be in the former 
caſe, under the conſtruction I have been ſpeak - 
ing of; for there the particular eſtate cannot 
poſſibly take effect at all; its exiſtence and 
deſtruction commence together, i in direct con- 
tradiction to the general conſtruction of wills, 
which is to give effect to the teſtator's intent, if 
it may be done without violating any rule 4 
law; and ſurely when a teſtator limits a 
cular eſtate with a contingent remainder after - 


the. 


and the law ſuppoſes the inheritance to. deſcend. 2 2 4 


to the heir, only till the contingency happens, 
there can be no violation of the law in con- 
ſider ng ſuch deſcent as a conditional imperfet᷑t 
deſcent, which has not the fame force and effect 
as a perted abſolute deſcent would have. 

I ſhall conclude this tract of contingent re- 
mainders with taking notice of two or three cir- 
cumſtances relating to them, which could not ſo 
properly be brought in under either of the fore · 
going heads. Firſt, it is to. be ohſerved, that-2Saved. 380. 
where a remainder is deyiſed in contingency, the Furefoy v. 
fee in the mean time deſcends unto the heir till Noser. 
the con ncy ha As where 4. deviſed Raym. 28. 
lands 6. 25 Ale! t ſon, for life, and if B. 1 
ſhould die nk iſſue living at his deaths ——— 
then the ſame ſhould remain to C. in fee; but if 
. ſhould have iſſue living at his death, chen the 
6 remain to the right heirs ot B. it was 

reſolved 


= 
N = 
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reſolved that B. took an eſtate for life with 
remainder in fee in contingency, and it was 


2 that the fee deſcended to B. as heir till 
1 P. W. 517. c 


Carter v. Bar- to C. for 


a rdiſton, 


ontin happened. So where A. deviſed * 
fle. and in caſe C. ſhould have iſſue- 
male, then to ſuch iſſue- male and his heirs for 
ever, and after the death of C. in caſe he ſhould 
leave no iſſue - male, then to D. and E. Lord 
Chancellor Parker was clearly of opinion, that 
the fee deſcended to the heir at law of 4. till the 
contingency of B.'s dying with or without iſſue- 
male was determined. | 
Secondly, a —— remainder may, be- 
fore it veſts, be paſſed by fine by way of eſtop- 
pel, fo as to bind the intereſt which ſhall after- 
wards accrue by the e e As where A. 
made a feoffment to the uſe of himſelf for life | 
and after the death of himſelf and M. his wife, 
to the uſe of B. (his eldeſt ſon) for life, and after 
the death of 4. M. and B. to the uſe of B. and 
the heirs-male of his body, and for default of 
ſuch iſſue, to the uſe of the heirs of B. B. had 
Hue a daughter, and then by fine and indenture 
ted to O. for 300 years, to commence after 
death of A. B. died, M. died, A. ſurvived, 
it was adjudged the eſtate limited to B. was a 
contingent remainder ; for the particular eſtate 
was only for the life of A. whereas B.'s eſtate 
was not to commence till after the death of A. 
and . and though B. levied the fine for five 
hundred years,” and died before the contingency 
happened, yet his heir afterwards, when the con- 
tingeney happened, was bound by the fine, and 
the leaſe for ve hundred years to D. took place; 
for it was agreed that the contingent remainder 
deſcended to his heir, that the fine operated at 


the beginning by concluſion, and paſſed no in- 


tereſt, 
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tereſt, yet the eſtoppel 7 bind the ei, 
that upon the contingency the eſtate by e 

— eſtate Wan of the {; 2 * 
if the co ncy had happened before the fine 
was levied, if the fine had been in fee it 
would have 3 the heir, and operated to the 
benefit of the poſſeſſion as the fine of a diſſeiſee 
to a ſtranger; but being only for years, the fee was 
E and the term good, being drawn out of 


Lefily, 1 ſhall obſerve that a future uſe as well 


| as a contingent remainder of inheritance 1s tranſ- pollex. 54. 
miſſible to the heirs of the perſon to whom it is Weale and 
limited, if fuch perſon chance to die before the Lower. 


— happens, this ars in the pre 
caſe. So where A. ſeiſed of the manor 


5 of S. covenanted with another, that when J. S. 
ſhould enfeoff him with the manor of D. that he 1 Wooks On 2. 


would ſtand ſeiſed of the manor. of S. to the . 
covenantee and his heirs. The covenantee died, 
J. S. enfeoffed the covenantor, and the heir of the 
covenantee was adjudged to be 1 in courſe * 
nature of a deſcent, 


An executoꝛyv Devile defined; 
and its ſeveral Kinds diftin- 
* 


N executory deviſe is defined to be a deviſe 
of a future intereſt in lands not to take 


effect at the teſtator's death, but limited to ariſe 1 Eq. A 


and veſt upon ſome future contingency. — This 186. 


is 
ö 
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is the definition commonly given of an executorf 
deviſe. It may comprehend every ſpecies of 
an executory deviſe; but at the fame time it is 
not confined to executory deviſes only, it in- 
cludes every kind of contingent intereſt in lands 
given by deviſe, (for -every contirigent intereſt 
muſt neceſſarily be future), now every contingent 
intereſt in pi 6 limited by deviſe is not an exe- 
cutory deviſe, for ſome contingent intereſts by 


deviſe are contingent remainders, therefore ſuch a 


definition muſt be cbnſidered as defective in point 


of preciſion and accuracy. 


An executory deviſe is ſtrictly ſuch a limita- 
tion of a future eſtate or intereſt in lands or 
chattels (though in the caſe of chattels perſorial 
it is more properly an executory bequeſt) as 
the law admits, in the caſe of a will, though 


cC.ontrary to the rules of limitation in convey- 


ances at common law. It is only an indulgence 


allowed to a man's laſt will and teſtament, where 


otherwiſe the words of the will would be void, 


Carth. 310. for wherever à future intereſt is ſo limited by 


Reeve v. 


Long. 


deviſe as to fall within the rules above laid down 


4 Mod. 258. for the limitation of contingent remainders, 


ſuch an intereſt is not an executory deviſe but a 
contingent remainder. — As where a teſtator de- 


4 Mod, 284. viſed to his wife for life, and to her ſon after the 


Purefoy. v. 
Rogers. 


2 Saund. 350. 


death of his mother if ſhe ſhould have a ſon, 
and if he ſhould die within age then to the right 
heirs of the deviſor; the teſtator died without 
iſſue, his wife married again, then the heir of the 


deviſor conveyed the reverſion to the huſband 


and wife who had afterwards a ſon born, it was 
adjudged that the eftate limited to that ſon ſhould 
not enure by of executory deviſe, becauſe 
that 15 never allowed where a contingency 18 


limited to depend on a freehold capable to ſup- 
| port 
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port it; here the mother had a preceding freehold - 


in herſelf, therefore it was adjudged a contingent 
remainder in her Ton; and the heir at law, having a 


reverſion in fer in him by deſcent, it was held that - 
the remainder was deſtroyed by his conveying tie 


reverſion to the particular eſtate of the mother 

before the ſon was born. — 
But where a fũture intereſt without a preced- 

ing eſtate or a contingent intereſt unſupported 
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3 


any preceding freehold is limited by deviſe, ſuch | ww ; MY 


a limitation, as it cannot be good as a remainder 
ſhall take effect as an executory deviſe, provided 
it falls within the limits which the law preſcribes 
for the limitation of ſuch executory eſtates.— As 


if one deviſe to the heir of J. S. after the death pr Cur. 
of J. S. it is good as an executory deviſe. 80 | Salk. 226, 


where A. deviſed lands to B. in fee, to commence 


and take effect 6 months after the reſtator's a — 


death, it was a good executory deviſe.— So where Smit. 


teſtator deviſed to truſtees for gc years in truſt 
remainder to the eldeſt ſon of T. {who had nb 


ſon at the teſtator's' death), it was held good 


by way of executory deviſe.” If the firſt two of 
| theſe caſes we obſerve there was no preceding 


eſtate, and in the latter caſe no preceding free- 


hold: | 


: 2 P. W. 28 
to pay an annuity to 7. his eldeſt fon for life, Gore v. Gote. 


* 
11 Ss - 


Executory deviſes are diſtinguiſhed into three 1 Salk. 229. 


kinds. The firſt fort is where the deviſor de- 


parts with his whole fee ſimple but upon ſome 
contingency qualifies that diſpoſition, and limits 
an eſtate on that contingency. As where a 


teſtator deviſed lands to his wife for life, re- 10 Mod. 420. 


mainder to C. his ſecond ſon in fee, provided if D. Marks v. 
his third fon ſhould within three months after the Marks. | 


wife's death pay 3001. to C. his executors, Gr. 
then 


[ @] 
then he deviſed the lands to D. and his heirs, this 
was an executory deviſe to D. 

The ſecond fort of exccutory deviſcs is where 
the deviſor gives a ſuture eſtate to ariſe either 
upon a contingency or at a time certain; but 

1 Salk. 226. does not depart with the fee at preſent or limit 
any immediate freehold, as a deviſe to the heir of 

J. S. when he ſhall have one. — So where one 

deviſed lands to F. S. for five years from Mi- 
Oro. Eliz. 878. chaelmas then next enſuing, remainder to B. in 
Pay's Caſe. fee, it was adjudged good as an executory deviſe 
to B,—— So where one deviſed lands to his 
wife till his fon ſhould come to his age of 21 
and then that his ſon ſhould have the land 
to him and his heirs, and if he ſhould die 
without iſſue before his ſaid age, then to his 
| daughter, this was a good executory deviſe to his 
| hter. 

4 e third ſort is where a term for years or. 
perſonal eſtate is deviſed to one for life, wi 
Dyer 7 74+ remainder over, ſuch a limitation was void at 

* = common law, and the whole property veſted in 
SEED * 4 br. the perſon to whom it was limited for life. There 
Was a 1 _— _— SIR & deviſe 

or rather ) of the uſe of a perſo thing, 

— of ON icſelf ; thus where a deviſe was 

Brook Deviſe, Dat A. ſnould 95 ſuch a book for his life, and 
_ 13. afterwards that B. ſhould uſe it, the deviſe over 
Oro. Car. 346. was agreed to be good; but if the firſt deviſe 
had been of the book irſelf to one for life, and 
after to another, then the deviſe over had been. 

void. But the be is now ſettled that ſuch limi- 

tations over in a will, or by way of ruſt, are good. 

8 Rep. 94+ As where a term of years was deviſed to B. after 


Mach. Man- the death of C. and that C. 8 


2 * this was a 
CX-. 


2 
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executoty deviſe to B. of as much of the term 
as ſhould remain unexpired at the death of C.— 


So where leſſee for 500 years deviſed his term 10 Rep. 46. 
to his father for life, remainder to his ſiſter and -*>per's 


the heirs of her body, it was reſolved that this 
executory deviſe over to his ſiſter was good. — So 


where A. deviſed his houſehold goods to his wife 1 P. W. 1. 
for life, and after her death to his ſon, it was Hyde v. Fer- 


decreed a good devile over to his ſon.— So a de-. 


viſe of 5001. to the teſtator's daughter, and if ſhe 2 Freem. 206. 


ſhould die under 30 years ot age, and unmarried, 
then to be divided between three ; the died before 
the time, and it was reſolved that the money 


ſhould be divided accordingly. 


„ — 
3 


. 2 Mc. 4. yu ——_—_— 
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The ſeveral Sꝛoperties of Exe- 
euto2y Deviſes. 


AVING fhewn the diſtinction between 
the limitation of a contingent remainder 
and an cxccutory deviſe, and given ſome in- 
ſtances of the ſeveral ſorts of executory deviſes, 
I ſhall proceed to treat more. particularly of the 
eſſential difference between the natures of thoſe. 
two eſtates, and to conſider the bounds or re- 
ſtrictions within which the law confines the limi- 
tations of ſuch deviſcs. 
A contingent remainder (we have ſeen) may 
be limited in conveyances at common law; it 
relates only to lands and tzne:nents or heredita- 
ments real, it requites a freehold to precede and 
| F ſup- 


Cro Jac. 590. 
Pell's v. 
Brows. 
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ſupport it, and muſt veſt at furtheſt at the in- 
ſtant the preceding eſtate determines. 

An executory - deviſe: is admitted only in laſt 
wills and teſtaments; it requires no preceding 
eſtate to ſupport it, and if there be any preceding 
eilaie, it is not neceſlary that the executory deviſe 
ſhould veit When ſuch preceding eſtate deter- 
mines. But theſe are diſtinctions in the modes of 
their creation, rather than in the natures of the 
eſtates when created. | | 
The great and eſſential difference between the 
nature of a contingent remainder and an exe- - 
cutory deviſe, (and that indeed which renders it 
material to diſtinguiſh the one from the other in 
their creation), conſiſts in this, That the firt . 
may be barred and deſtroyed or prevented from 
taking effect by ſeveral different means, as Ihave 
already ſhewa : Whereas an executory deviſe 
cannot be prevented or deſtroyed by any altera- 
tion whatioever in the eſtate out of which 0: after 


which it is limited. As where a man deviled 


lands to his ſon T. and his heirs, and if T. ſnould 
die without iſſue, tins V. his brother, then . 
ſhould have thoſe lands to him and his heirs, it 
was adjudged that 7. took a fee, and that the 
Emitation to . was a good exccutory devile to 
take effect on the contingency of 7. 's dying in 
the lifetime of V. without iſſue, and that the re- 
covery of T. did not bar this cxecutory intereſt 
to V. But it is ſaid in that caſe, it the perſon 
to whom the executory deviſe is limited come 
in as vouchee in a common recovery, that his 
poſſibility is therevy given up and his heir 
barred. | 


. 


This privilege of exccutory deviſes againſt 
being barred or deſtroyed is the foundation of 
- * 1 . 4 an 
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an invariable rule with reſpett to the contingency 4 


_ which an eſtate of this ſort is permitted to 
take effect; which is, that ſuch contingency 
muſt happen within a ſhort ſpace of time, ſuch . 
as a lite in being or ſome few years after, other- 
wiſe it would be in a teſtator's power to limit an 
eſtate unalienable for generations to come, a 
power which the law very wiſely denies to every 


man, as the exertion cf it would tend to render 2 
property in great meaſure uſcleſs to the general 
purpoſes and calls of a commercial ſociety. For * 


every executory deviſe, {> far as it goes, creates a 
perpetuity, that is, an eſtate unalienable till the 
contingency be determined one way or another. 
Upon ths principle, although a deviſe to A. and 1 Eq, Abr. 
bis heirs, and if he die without an beir, that B. 186. pl. 1. 
ſhall have it, is not good becauſe of the remote- 
neſs of ſuch contingency, which may not ha VEE 
for ſeveral generations; yet a deviſe to A. and 3 Chan. Caf. 
his heirs, and if J. S. die, living A. that B. ſhall 9- 
have it, is good, for this is a contingency confined 
to the period of a life in being. — So where a 98 
man deviſed land to A. and his heirs, provided palm. 136. 
that if he ſhould die within age, that then the 
land ſhould remain to B. and his heirs, it was a 
executory deviſe. I mutt obſerve here, that 
in reſpect to eſtates of freehold by the ime of veft- 
ing, I mean the time of ve irg of ihe freebold, for 
although land ſhould be limited for a term of 
200 years or upwards, with remainder to an un- 
born fon of a perſon then living, this execurory 
deviſe to ſuch unborn fon wouid be good, be- 
cauſe the veſting of the frechold is confined to 
the period of a life then in being, for upon the 
birth of ſuch ſon the frerhold will veſt in him, 
or upon the death of fuch perion without an 
ſon, it muſt veſt ſomewhere elſe, (only ſubje 
2 * in 
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in either caſe. to the preceding term.) As where 


2 P. W. 28 
Gore v. Gore. 


Prec. Chanc. 


65 Fairfax 
and Heron. 


Vid. 1 Salk. 
229. 


10 Mod. 420. 
Marks v. 
Marks. 


A. having two ſons, B. and C. deviſed his lands 
to truſtees for 500 years upon truſts, and after 
the determination of that term to the firſt ſon, 
Sc. of B. (who had no. fon born at the teſta- 
tor's death) this executory deviſe to the unborn 
ſon of B. was held good, becauſe it was clear 
the freehold muſt veſt either on the birth of 
* {on or on B. 's death without having had any 
"HOW | 
If one deviſe all his lands after the death of 
his executors to 4. and his heirs for ever, but 
if A. ſhould di: leating no ſon, then to B. this 
is a good executory deviſe to g. becauſe the con- 
tingency is confined to the period of a life. In 
all the forgoing inſtances we may obſerve the 
contingency was confined. to the compals of a 
life in being, and it is juſt the ſame thing if the 
executory deviſe be limited to take effect with- 
in the compaſs of ſeveral lives in being, for what- 
ever may be the number of ſuch lives, the whole 
period can amount to no more than the life of 
the ſurvivor of them. | Wb 
So likewiſe an executory deviſe to veſt within 
a ſhort time after the period of a life in being is 
As where a teſtator deviſed to his wife 
or life, remainder to C. his ſecond ſon in fee, 
provided it D. his third fon ſhould, within three 
months after his wife's death, pay 300 l. toC. his 
executors, Cc. then he deviſed the. ſame lands 
to D. and. his heirs, and it was adjudged a good 
EXecutory deviſe to D. The courts indeed — 
gene ſo far as to admit of executory deviſes 
limited to veſt within the compaſs of 21 years, 
after the period of a life in being. As where the 
teſtator devited lands to his grandſon V. and 
his keirs, and if V. ſhould die under age, then 
| 2 s ro 
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to bis grandſon T. and if 7. mould die under Caf. Temp, 
age, then to ſuch other ſon of the body of his 332 
daughter M.-S. by his fon-m-law T. S. as ſhould —— 
happen to artain his 4 ge of 21 years, remain- 
der over. Teſtator &i:d leav: ing two prandfons 
and F. vo both died under age, atterwards 
another ſon 7. of the body of M. F. by T. S. was bo 
born, and it was decreed à good exccutory deviſe - a 
to this after ſon J. if he thould attain his age | 
of 21 years; for the Judges in certifying their 
opinion upon that caſe qblcryed, that the power |. 1.7 
of alienation was not thereby reſtrained longer . 
than the law would otherwiſe reſtrain it, that 1 18, 2 
during the minority of the grandſon whbö was to 
take it, which could not reaſonably be faid to 
extend to a perpetuity. For we have already ſeen * 
that an eſtate may be limited not to veſt till the a 
end of 4 life in being, and then, ſhould it veſt 1 in | 
an infant, that infant cannot by law 2 of 1 It 
before his age of 21 years. 
In the preceding cafe,” the limitation was not 

confined to veſt in the life either of M. S. or T7. 
S. for they might both die leaving a ſon quite an 
infant; but ir was confined to veſt· at the infant's 

> ape of 2 7, which mult neceſfarily happen within 
21 years after the death of its mother M. S. Who 
was then in being. The ſame point was adjudg- 3 Mod. 289. 
ed in the caſe of Taylor and Biddal, where à man 1 Equit. Abr. 
having only one ſiſter and Heir, who had iſſue 2. 188. c. 14. 
and afterwards married B. by whom ſhe had iſſue 
C. and D. deviſed lands to his ſiſter until C. 
ſhould attain 21, and after C. ſhould have attain- 
ed that age, to C. and his heirs; nd if C. ould 
die before” 21, then to the bers of the body of B. 
and their heirs, as they ſhould attain their re- 
ſpective ages of 21. Teſtator died, C. died be- 
fore 21, living B. D. (iter as heir of C. in — 


e 

whom the fee was veſted) or as heir of the body 

of B. being of age after the death of B. took 

the eſtate by way of executory deviſe. Here we 

ſee the heir of the body of B. could not 

take till after the death of B. for nemo eſt heres 

viventis, and fince that heir of the body of B. 

who ſhould attain 21, might not have been born 

before his father's death, and the eſtate could 

not veſt in him till his age of 21, it is evident 

the eſtate might poſſibly not have veſted by that 

8 limitation, till 21 years after the period of a life 
bene o. thenin ＋ So where a perſonal eſtate was 
Sabbertors, limited by the teſtator to ſuch of his brother's 
Vid. ſame children then unborn as ſhould attain their 


point. ages of 21, it was adjudged a good executory 
3 3%: deviſe. 
A So that the law ſeems to be now ſettled, that 


2 P. W. 41. an executory deviſe either of a real or perſonal 
Maddox v. eſtate, which muſt, in the nature of the limita- 
Staines. tion, veſt within 21 years after the period of a life 
in being is good, and this appears to be the 
longs period yet allowed for the veſting of ſuch 

ates. 


But wherever an executory deviſe is limited to 

take effect after a dying without beirs or without 

: iſue, the limitation over is void, for the policy 
8 of our law will not ſuffer property to be tied 

"A up, and rendered unalienable in expectation of 
3 Leon. 111. ſuch remote contingencies. So if lands be de- 
viſed to A. and his bers, and if A. die without 

berr then to B. this limitation to B. is abſolutely 

void. So where A. having the reverſion in fee 

of lands, (which upon the marriage of his ſon 

B he had ſettled on himſelf for lite, remainder 

Caf. Temp, to B. for 99 years, remainder to truſtees for the 
Talb. 262. life of B. remainder to the firſt and other ſons of 
Lady Laneſ- B. ſucceſſively in tail-male, remainder to the 


1 0 heirs 
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he irs- male of the body of B.) deviſed all the 
lands in that ſettlement, on failure of iſſue of the 
body of B. and for want of beirs-male of bis own 
body to his daughter F. and the heirs of her body, 
this Will did not give an eſtate- tail by implication 
to B. and the deviſe to F. was executory and void, 
as being on too remote a contingency. But if 
in this caſe B. had by the ſettlement been tenant 
in tail, and there had been a remainder to A. in 
tail- male, with reverſion to him in fee, then I 
apprehend the above deviſe to his daughter F. 
would have been a good immediate deviſe out of 
his reverſion expectant on the eſtate- tail in him- 


For the court agreed in the caſe of Ba ger v., gatk, 232. 
Leyd, that if a man ſeiſed in tee deviſe his lands 1 Lad. Ræym. 
to A. J. S. 4 /, ranger die without iſſue, that this 123. 


is an executory. deviſe, becauſe there is no par- 
ticular eſtate to ſupport it, and therefore it is void 
as being too remote; but that if a man, ſeiſcd of 
the reverſion after an eſtate- tail, deviſc the lands 
to another after failure F iſſue of tenont in 46il, 
it is an immediate devite' of the reverſion ex- 
ant on the eftate-tai!. — So in the preceding 
caſe, becauſe there was no eſtate tail in B. or in 
A. the deviſe of lands upon failure of ue of the 
one, and e beirs male of the body oi the other, 
was a deviſe of a future inter it nat dependent 
on any preceding eſtate ; whereas if the frit had 
been tenant in tail, with remainder to the othei 
in tail- male, then would ſuch a deviſe have beeii 
no more than the deviſe. of a preſent intereſt, 
expectant on thoſe eſtates- tail capable of being 
barred, and therefore good. 23h 


Again, where a man poſſeſſed of a term deviſed 1 Roll. Abr. 


it to one, and the heirs male of his body, and 
for default of ſuch iſſue to another, and the heirs- 


4 malt cate; 


611. pl. 1. 


Leventhorp v. 
Aſhby. 


1 Ventr. 79. 
x Lev. 290. 


Lore and 


Windham. 


1 Roll's Adr. 
6511. pl. 1. 
Leventhorp v. 
Aſhby. 


1 Vezy 133, 


1 TA. 
Bucterhield v. 
Butter feld. 


1 Roll's Abr. 
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male of his body, this was adjudged 4 void re- 
mainder, for if it 2 be ſuffered — man 2 
make perpetuities of a term. So where 4 
ſeſſed f a term, deviſed it to B. and the heirs- 
male of his body, remainder to C. and the heirs- 
male of his body, this was a void remainder to 
C.—= So where 4. poſſeſſed of a term for 99 

years, determinable upon three lives, deviſed the 
leaſe to his wife for life, and after her deceaſe to 
N. his fon fer life, and if N. ſhould die without 
ue then to B. it was held that the remainder to B. 
was void, for that the remainder of a term could 
not depend on a poſſibility ſo remote as the dying 
withou! Hue. 

and in theſe caſes where a term is limited to 
one in tail, it is an abſolute and complete diſpo- 
ſition of the whole term to him and his execu- 
tors, and ſhall not go to his iſiuc, rere tor 
default of iſſue. 

And the ſame ryle holds even where a oo 
eſtate | is deviſed, only in truſt tor one to receive 
the rents and profits. to him and the heirs of his 
body, as where a teſtator by his will deviſed that 
4001. ſhould be put out on good ſecurity for his 
ſon 7. that he might have the intereſt of it for 
bis life, and fer the lawful beirs of bis body, and 
if it ſhould fo happen that he ſhould die without 
heirs, it ſhould go to his youngeſt ſon J. B. 


| Lord Hardwicke decreed that the whole veſted 


in the firſt taker, and the limitation over was too 
It is to be obſerved, That wherever a term is 


deviſed to one for 2 day or an hour, it is a deviſe 


Vid. 1 P. W. 
666. 


1 Salk 231. 


Eyres v. 


Faulkland. 


of the whole term if the limitation over is void, 
and it appear to be the imention of the teſtator 
to diſpoſe of the whole from his executors; but if 
fuch intention do not appear, then a — 
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of 4 term to one for life does not veſt the whole 1 Salk. 231, 


ſo abſolutely in him as to be at his diſpoſal, but 4 — 


leaves a poſſibility - (viz. upon death of deviſee 


within the term) of reverter in the executors of 
the teſtator. Ihus, where 4. poſſeſſed of a term 
of 99 years deviſed his term to B. for life, and 
then to C. and ſo on to five others ſucceſlively, 
for life, all ſeven being dead, upon a queſtion 
who ſhould have the reſidue of the term, it was 
adjudged to rever to the executors of the teſtator. 

But we are to remember that although a de- 
vie over after a dying without heirs is in general 
void, yet this rule is not without exceptions; 


fer if the perſon to whom the limitation over is Vide Ja. Cro; 
made, be collateral heir to the brit deviſee, in 415. Webb 


4 


that caſe the firſt. deviſet takes only an eſtate- Herring 


tall, becauſe the limitation over to the collateral : + - 
heir plainly denotes that only. heirs of the body ß 
could have been intended. As where A. deviſed ; Lev. 70 
lands to. E. and his heirs, and for want of beim Parker v. 
of him, to D. it was adjudged an eſtate-tail I hacker. 


only in B. for D. was a near relation and heir to 
. and therefore B. could not die without heirs 
ſo long as D. or any of his lineal heirs exiſted. 


- 


So. where A. deviied lands to his wite for lite, Caſ. Temp. 


then to his fon H. for life, remainder to his fon Talb. 1. 
GE. and his heirs for ever, and if he ſhould die Tyte v. Willis, 


without beirs, then to his two daughters; this 


was determined to be an eſtate- tail in G.; for it 
was impoſſible he ſhould die without heirs whilſt 


his ſiſters were living; conſequently the teſtator 
by beirs, could only mean berrs of the body. But 
wherever the remainder, after dying without beirs, 
is limited over to one who is not heir to the firſt 
deviſee, ſuch after limitation will not alter the 
preceding poſitive deviſe in fee, nor vill the 
courts in that caſe go ſo far as to reſtrain the 

| general 
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| import of the word beirs to that of the 
1 Vezey, 89. words beirs of the body. So where the teſtator 
— . deviſed to his fon and bis beirs, and if he ſhould 
= die without beirs, remainder over to another who 
was half brother to the firſt deviſee, upon a queſ- 
tion made, Whether the firſt limitation was in fee 
or in tail? Lord Hardwicke ſaid, it was a plain 
caſe, and one of thoſe points which the court 
would not ſuffer to be argued, as having been 
determined before. This was a deviſe over to 
a ſtranger, as the law conſiders him, and who 
could not in any event inherit as heir to his 
brother. 

in, a deviſe may be to one and his beirs, 
with an executory deviſe over, limited to take 
place on an event which muſt happen within the 
Via. 8. fol. Compaſs of a lite in being. As where a teſtator 
112. pl. 38. deviſed to A. and his heirs, and if he ſhould 
Gym die before twentz one, then to B. and his heirs; - 
ood. this was a good ex<cutory deviſe to B. Upon 
Vide Duke of the ſame principle, though an executory deviſe 
Norſolk's caſe, to veſt on a dying without iſſue generally is not 

3 Chanc. Caf. good, becauſe too remote, yet where the dyin 

ys without iſſue is reſtrained to the period of a 1; 
in being, an executory deviſe thereon limited 
1 Sal. 225. will be good. As where the teſtator poſſeſſed 
Lamb v. Ar- of a term for years, deviſed the lands to B. and 
cher. to the heirs of his body, and if B. ſhould die 
without iſſue, living C. then to C. the court held 
this a limitation to C. the contingency be- 
ing — within the compaſs of a life in ing 
1 Eq. Abr. So where a teſtatsr deviſed his term to his wife 
193. Flet- for life, and after her death to R. F. for life, 
cher's caſe. and after her death to T. F. and his ch:ldren, 
and if the ſaid 7. H. ſhould happen to die before 
the expiration of the ſaid term, not having iſſue 
of his body then living, then to go over to 2 
ar 
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for the reſidue of the term: this limitation to 


D. was decreed good, the contingency being 


confined to a death without iſſue ben living ; 
for though it was contended, that the words then 
living — only to the other words befere the 


expiration of the term, yet it was anſwered, that 


thoſe words muſt relate to the time of the death, 


otherwiſe there would be no. difference between 
this and the common limitation over of a term if 
one die without i ſue; for there it muſt be in- 
tended dying without iſſue b fore the expiration of 
the term, there being nothing to limit over after 
the expiration of the term. So it is if the dying 
without iſſue be confined to the compaſs of 21 


years after the period of a life in being. As 2 


W. 421. 


where a teſtator dtviſed the reſidue of his perſonal —— 
eſtate to his niece A. (wife of B.) for life, ang 


after her death, the yearly produce thereof for the 
maintenance of /urt children as the ſhould have by 
the ſaid B. until the fons ſnould be 21, and the 
daughters 18, who were to be paid their portions 
at ſuch, reſpective. ages, and for want of ſuch 
ue, remainder over, it was decreed a good li- 
mitation over, as by ſacb iſue muſt be meant ſuch 
children of A. and 5. as ſhould attain the age or 
ages aforeſaid ; which contingency muſt in all 
events be determined within 21 years after the 
death of A. | 

Indeed with reſpect to executory deviſes of 
terms for years, or other perſonal eſtates, the 
court of Chancery has very much inclined to 
lay hold of any words in the will to tie up 
the generality of the expreſſion of dying tvithout 
iſſue; and confine it to dying without iſſue living 


At the time of the parent's deceaſe. As where a; p. w. 258. 
term was deviſed to 4. for life, remainder to Atkinſon v. 


ſuch children as the teſtator ſnould leave at the 
| time 


Hutchinſon. 
Vide ſame 


point, 
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1 P. w. 663. time of his death, and if all ſuch children ſhould 
Forth v. Chap- die without leaving any iſſue, then to B. this was 
man. 2 good executory deviſe to B. and the words 
Without leaving any iſſue“ were underſtood to 

2 Alk 64). mean © leaving any | iſſue at the time of their 
Read v. Snell. deaths,” So when a teſtator deviſed a perſonal 
eſtate in truſt to be ſettled on his daughters 

or the beirs of her body, but in caſe his ſaid 

daughter ſhould die leaving no heirs of her body, 

then over to others, Lord Hardwicke decreed 

the limitation good upon the contingency of 

the daughter's dying without iſſue /iving at 

her death, as he conſidered * the word leaving 

3 Atk. 396. as. relating to that time. So again in another 
_— caſe, the words and leave no iſſur were con- 
Bower. ſtrued leave no iſſue living at the time of her 
2 P. W. 563.“ death.“ In the caſe of Pinbury and Elkin, where 
one made his wife executrix, and gave her all 

his goods and chattels, provided that if ſhe 

ſhould die without ue by the ſaid teſtator, then 

after her deccaſe, 80 /. ſhould remain to the teſ- 

tator's brother, the words then after were taken 

to mean immediate after, and conſequently to 

reſtrain the dying without ifſue to the time of 

1 P. W. 432. the death. So where the teſtator deviſed a 
— © term to his ſon A. for life, and no longer, and 
1 2 after his deceaſe, to ſuch of the iſſue of A. as A. 
ſhould by will appoint, and in caſe 4. ſhould 
die without iſſue, then he devited the ſame over, 
theſe words upon the whole of the will were con- 
ſtrued to mean without iſſue living at bis death; 
for it was to be intended ſuch iſſue as he ſhould 
or might appoint the term to, that is, iſſue ben 
living. And it has been held, that where a 
legacy is given upon this contingency (ſcil.) if 
J. S. Hall die without iſſue, that this ſhall be 
taken according to common parlance, (viz. ) iſſue 
living al bis death; and accordingly in a _ of 
at 


4 |} 


that fort, where the perſon on whole death with, i P. W. 198. 
out iffue the legacy was to be paid died leaving N Nichols v. 
iſſue, which iſſue died fix months after without Hooper. 


ue, the court held the legacy was not due, ths 
Contingency not during happened. 


We are to obſerve, that in all cates where ſuch Vid. 2 Atk, 
reſtrictive circumſtances as I have been iiſtancing 047: Read v. 


appear, it matters not whether the term or otheꝶ 
perſonal eſtate be limited to the firſt taker ab/or 

{utely or for life, or to him and bis beirs or ifſue'y 

for the reſtriction will be equally valid under any 
* of. thoſe circumſtances, and give effect to the It- 
mitation over. 

A diverſity has in ſome caſes been contended 
for between a limitation of a term, by ſuch words 
as in the caſe of a real eſtate would give an ex- 
preſs eiiate-tail, and a limitation of the ſame 
by ſuch words, as in the caſe of a real eſtate 
would only give an eſtate-tail by. implication; 
upon this principle, that where the words of 3 
will, if uſed with regard to a freehold, would 
give an expreſs eſtate tail, there the ſame words 
applied to a term will paſs the whole intereſt in 
that term; but that, where the words of the 
will, if applied to a freehold, would give an 
, eſtate tail by implicaion only, there they will 
not enure to give the whole intereſt in the term; 
and conſequently, that Where a term is limited 
to one, and if he die - without iſſue, remainder 
over, this limitation will not veſt the whole 
term in him, as a limitation to the heirs of bis 
body or to bis iſſue would do, but are always tg 
be underſtood 'reſtriftively, and to relate only to 
his dying without iffue living. at bis death, and 
therefore give him the, term only during his 


life. In ſome inſtances, it is true, the, Court «12 — 


ſeems to have countenanced a diſtinction of th 
ſort, as appears in P. Ves Reports of ſome ©: 
chole 


1 Eq. Abt. 

362. pl. 12. 
Caf. Temp. 

Talb. 21. 
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thoſe caſes which I have laſt cited from him 3 
bur the deciſions in all thoſe caſes, as I have 
before obſerved, were really grounded on ſome 
circumitances in the will which the court catched 
hold of to confine the generality of the expreſ- 
ſion, dying without iſſue to dying without iſſue then 
living, Now if the court had admitted ſuch a diſ- 
tinction as I have mentioned, it would have been 

leſs to have inquired into, or inſiſted upon 
thoſe circumſtances of reſtriftion upon which, in 
delivering their opinions, they laid ſo much 
ſtreſs. Beſides, where no ſuch circumſtances have 
appeared, it has been determined, that the limi- 
tation of a term over after a dying without iſſue 
is to be taken in the legal extent of the expreſ- 
ſion, and therefore the limitation over being (in 
that ſenſe) too remote, is utterly void, and the 
whole term, or other perſonal eſtate, veſts abſo- 
lutely in the firſt deviſee. This appears in the 


. Caſe of Love and Myndbam before cited. But 


the ſame point has been determined more lately 
by Lord Hardwicke, in the caſe of a deviſe 
wherein the teſtator ſaid, M. D. I make my ſale 
heir and execulrix, and if ſve die without ſſue, 
then to go to L. B. Lord Chancellor was of 
opinion, that no authority came up to ſupport- 
ing the point, that & vi 1-rmin ſuch a limitation 
of a perſonal eſtate ſnould be confined to a dying 
without iſſue living at the death of the firſt taker, 
and as the limitation was general, and not re- 
ſtrained by any circumſtance in the will, the 
deviſe over was void. i 
It has been held, that where the deviſe of a 
onal eſtate is to one for life expreſsly, and if 
e die without iſſuer, remainder over, that ſuch 
remainder 1s 22 becauſe the expreſs eſtate for 
life ſhall not be enlarged by mere words of im- 
| plication. 
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plication. But the law as to this point ſeems 
now to be ſettled otherwiſe, and that whether 
the term or perſonal eſtate be limited to one, 
and if he die without iſſue, remainder over, or ö 
to one for life, and if he die without iſſue, re- Vide Lev. © - 
mainder over, It is exactly the ſame thing ; and 2 1 
that in either caſe the whole veſts in the firſt}, pu ga 
taker, if there be no other reitriftive clauſe to Read v. Snell. 
confine it to a dying without iſſue then living. 

We have ſeen, that in reſpect to limitations 
of real eſtates, where an eſtate fer lite is given 
to the anceſtor, followed by a limitation to his 
heirs general or ſpecial, thæ ſubſequent limitation 
veſts in the anceſtor, -and the heir takes. by 
deſ.ent and not by purcbaſe. But in the limita- 
tion of perſonal eſtates, a ſimilar rule does not 
always hold ; if a term be deviſed to one fer life, 
and afterwards to the beirs e bis body, theſe 
words are generally words of imitation, and the 
whole veſts in the firit taker : bur if there ap- 

any other circumſtance or clauſe in the 
will to ſhew the intention thet theſe words ſhould 
be words of purchaſe, and not of limitation, then 
will the anceſtor take for life only, and his heir 
will take by purchaſe. Here I muſt obſerve, 
that an executory deviſe of a term and the limi- 1 Vern. 234. 
ration of the truſt of a term are governed by the | 
ſame rules. Thus where a term for goo years 2 Vern. 43. - 
was aſſigned to truſtees in truſt, to permit the aw} 1 
huſband and wife, and the ſurvivor of thom, to , —— 
receive the profits for ſo many years as they, or 
the ſurvivor of them, ſhould happen to live, and 
after their deaths, to the uſe ot be heirs of the 
body of tne wife by the huſband to be begorten, it 
was held, that the heir of the body took by 
purchaſe, and that it did not velt abſolutely in 
the mother who ſurvived, fo as to go to her ad- 
miniſtrator. 


2 Vern. 362. 
2 Freem. 231, 
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miniſtrator. This was the decree, and the de- 
cree was afterwards affirmed in the Houſe of 
Lords. The fame point was afterwards decreed 
in a ſimilar caſe of Dafferne v, Goodman, which 
latter decree was entirely grounded on the autho- 


. rity of the preceding. It is true no particular 


expreſſion in either of theſe caſes. determined the 
intent to be, that the heir of the body ſhould 


take as a purchaſer; but theſe being caſes of 


n. arriage- ſettlements, it was reaſonably enough 
inferred, that the iſſue of the marriage were in- 
intended objects of the ſettlement, and the 
term not deſigned to veſt wholly in the mo- 
ther. But afterwards, in a ſubſequent caſe of a 
marriage- ſettlement, a decree at the rolls, 
grounded upon the caſe of Peacock and Spooner, 
was reverſed, and the limitation to the heir-male 


.. decreed to be void. The cafe was this: On the 


marriage of A. his grandtather aſſigned a term for 
100 years in truſt for A. for fe, then to A.'s 
wife for life, and after their deaths, for be: berrs 
of the bodies of A. and his ſaid wife, the wife died 
leaving iſſue, A. ſurvived ; it was decreed that 
the whole term veſted in J. This laſt caſe ap- 
pears to have been the ruling authority ever 
ſince in caſes of the like nature, and that of 


.. Peacock and Spooner is only attended to in caſes 


exactly the ſame in ſpecie with itic hf, as was that 
of Dafforne v. Goodman, as reported by Freeman. 
But there have been other caſes which have pro- 
ceeded entirely upon circumſtances of evidence of 
the intention. As where a term was ſcttled in 
truſt for one if ſhe ſnould ſo long live, and after 
her deceaſe, in truſt for her huſband if he ſhould 
ſo long live, and after his deceaſe, in truſt for the 
heirs of the body of the wife begotten by, the huſ- 
band, and their exccators, adminiſtratæts and Auf 


0 


„ 
Lord Hardwicke decreed, that the limitation to the 
heirs of the body, &c. were words of purchaſe, as 

he held the addition of the words exccviors, Barnardiſt. 


adminiſtrators and aſſigns, trons einer of the Rep. in Chan, 


intent to give only an uſufru ; 
life, and to veſt the property in the heirs of the 
The like point was decreed in the cafe 
of Read and Snell before cited, in which caſe the 
decifion was grounded on the words leaving no 
heirs of ber body, which were conſidered as rela- 
tive to the time of her death, and therefore re- 
ſtrained the general import of the preceding limi- 
ration to the life only of the firſt taker, 


intereſt for 199. 
ary intereſt 1 


5560. 


Wherever one limitation of a deviſe is taken to Vide Carth. 
be executory, all the ſubſequent limitations muſt 3 10. Reeve 
likewiſe be ſo taken. This is laid down as a aud Long. 


rule by Serjeant Pemberton in the caſe I have cited 
in the margin; for (ſays he) the ſeveral limita- 
tions of a deviſe of one and the ſame thing ſhall 
never be made to operate ſeveral ways (vig.) 
ſome by way of executory deviſe, and others by 


way of remainder. The court ſeemed to admit 


the truth of the poſition ; but it may be worth 
while to confider upon what reaſons it is ground- 
ed, for queſtions have ariſen (within my know- 
ledge), and caſes have been brought to me which 
turned 2 this very point. With reſpect to the 
deviſe of a term, it is clear, that if there be 20 
limitations of it after a deviſe to one for life, &c. 
every one of the 20 will be equally executory as 

the firſt of them; becauſe al are equally limi- 
tations of a term after a diſpoſition thereof for 
Efe, which cannot hold otherwiſe than by way of 
executory deviſe. Therefore the queſtion can 
only arite with reſpect to the deviſe of a free- 
bold; and there we are to conſider, that every 
executory deviſe is either the limitation of an 
- G | eſtate 
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_ eſtate after the fee has already been diſpoſed of, 
or elſe is a feehold to commence in future, without 
any preceding freehold to ſupport it. In the firit 
cafe it is evident, that every limitation ſubſequent 
to the firſt executory deviſe muſt be alſo execu- 
tory; becauſe it is alſo a limitation of an eſtate 
after the fee has already been diſpoſed of. 
In the latter caſe, the firit executcry CORES 
being the firſt freehold limited by the will, no 
freehold can veſt in poſſeſſion under that will be- 
fore the time limited for ſuch firit limitation to 
rake eFe&t ; if it could, then would that ſuppoſed 
executery limitation be really not executory, be- 
cauſe, it would in that caſe be ſupported by a 
preceding veſted freehold. Ir is true, that with 
reſpect to contingent remainders a ſubſequent veſted 
remainder may veſt in intereſt before a precedin 

contingent remainder, as I have before obſerve 

when I was treating of contingent remainders; 
but that is only where ſome preceding freehold 
veils in polſeſſon in the mean time: but no ſub- 
ſeqgent remainder can firſt veſt in poſſeſſion, and 
afrerwards a preceding eilate take place; for 
wherever a ſubſequent remainder velts in peſſe/- 
fien before a preceding contingent one can ariſe 
and veſt, ſuch preceding one 1s utterly deilroyed, 
as we have already ſeen. But in the preſent calc, 
there 15 no freehola limited to veſt immediately in 
poſſeſſion. We cannot make the preceding eſtate 
and the remainder change places, and the 
latter come into poſſeſſion before the former; 
this would be ablurd, and directly contrary to 
the order of the limitat.on. If this cannot be 
done, then no one of the ſubſequent limitations 
can take place before the time limited for the 
ſirſt; they are all therefore equally freeholds to 
commence in ſuluro without any preſent pre- 
«4 . — . hw ' ceding 
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„ 
ceding freehold to ſupport them, and conſe - 
quently are all equally executory till the time 
comes for the firſt eſtate to veſt or fail, then all 
the ſubſequent - limitations may veſt, and no 
longer continue executory. Thus here 4. 
having 8 ſons B. and C. 7 lands to 
truſtees for 500 years, upon truſt to pay an an- 
nuity of 30 7 ra-. for — after 2 P. W. 28. 
the determination of that term to tlie; firſt: and Gore v. Gare, 


other ſons- of B. in tail, remainder to C. for life, 12 


and B. at the teſtator's death had never had a . | 
ſon born; here it was held that till the event of ; 
B.'s having a fon ſhould be decided one way or i 
the other, 17 the birth of ſuch ſon, or by B.'s = 


death without one, the frechold deſcended to the 4 
deviſor's heir at law. Therefore till the birth of 
ſuch ſon or B.'s death without one, C.“'s re- 
mainder muſt have been executory, bring a 
frechold limiced to commence in futuro without a 
preceding freehold to ſupport it, for the tree- 
hold deſcending to the heir at law of A. was no 
part of the limitation in the will; but only de- 
icended. in conſequence of its not having been *. 
thereby limited, and therefore had no conntetion 
with C.'s remainder in the light of a preceding 
eſtate. 1 BA III 

It is to be obſerved, That where à limitation 
in a will is made after a preceding executory or 
contingent limitation, or a deviſe is limited to 
take effect on a condition annexed to a preceding 
contingent eſtate, if that preceding limitation 
or contingent eflate never ſhould ariſe or take 
effect, the remainder over will nevertheleſs take 
place, the firſt eſtate being conſidered only as a 
preceding conditional limitation, and not as a 
preceding condition to give eſſect to the ſubſe- 
quent limitation. As where 4. poſſeſſed of a 

| G 2 term 
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term for years deviſed it to his wife for life, and 
245- xfter her death to the child ſhe was then enſeint 
— Welt with, and if ſuch child ſhould die before the age 

ö of 21, then one third part of the ſaid term to 
his faid wife, and the other two thirds to certain 

other perſons, one queſtion was, Whether this 

deviſe to the wife was good as the event happen- 

ed, becauſe the wife was not then enſeint? and it 

3 was held that it was good. So where teſtator de- 
Wilſon 105. viſed to his wife for life, remainder to a child of 
—— v. which fhe was ſuppoſed enſeint in fee; but if 
Gulliver. ſuch child ſhould die before 21, leaving no 
iſſue remainder over, no child was born. It 

was adjudged that the limitation 'to the child 

was a contingent remainder, and the remainder 

over a good executory deviſe, which, as the pre- 

ceding contingent remainder never veſted, took 

effect on the death of the wife. OT Is 

So where a deviſe was to truſtees for 11 years, 

remainder to the firſt and other ſons of B. ſuc- 

ceſſively in tail, provided they ſhould take the 

1 Salk. 229- reftator's ſirname, and if not, or they ſhould die 
Lr. without iſſue, remainder to the firſt ſon of C. 
B. died without having had any iſſue, C. had a 
ſon at the time of the deviſe, the court were not 

agreed as to the validity of the firſt deviſe; but 

they reſolved that the remainder took effect, and 

that the limitation to the ſons of A. was not a 
precedent condition. But where there was a 

deviſe to A. and his heirs, upon condition that he 

74. bos , thould pay all the teſtator*s debrs and legacies, 
Hud. and if he did not, then to B. in fee, A. died in 
the lifetime of teſtator, this deviſe to 4. was a 

lapfed deviſe, and it was adjudged that the de- 

vile to B. being a condition annexed to the 

firſt deviſe, as that was gone, the condition Fey 


Eq. Abr. 
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ſubſequent eſtate depending thereon was alfa 


Wy = the authority of this laſt caſe has been 
over- ruled by the determination in the caſe of 
Avelyn V. Ward, where AJ. deviſed his real eſtate: , Vezey 428. 
to his brother, B. and his heirs, on condition that 
B. ſhould give 2 releaſe within three months after 
the teſtator's death; but if B. ſhould neglect too 
give ſuch releaſe, he deviſed it to &. the firſt de- « x6 
viſee died in the lifetime of the teſtator, and it 
was decreed that the deviſe over ſhould take 
place, and though a diſtinction was contended 
tor between the caſe of a remainder over after an 
executory particular eſtate only, and thoſe cafes 
wherein an executory deviſe was introduced after 
a diſpoſition of the whole fee, yet Lord Hard- 
<vicke exploded that diſtinction, as he did not find 
(he ſaid) any authority to warrant it; and he 
thought the caſe of Jones v. Weſtcomb above cited 
a ſtrong authority, that the conſtruction ought to 
be the lame, whether it be the caſe of a remainder 
limited conditionally after a particular eſtate, 
which never takes effect, or whether it be a con- 
n limitation after a fee. | 
o in the caſe of Hoplins v. Hopkins, where Caſ. Temp. 
the firſt deviſee died in the lifetime of the deviſor, I. 44. 
the contingent remainders over, as they were not 
veſted at the teſtator's death, were held to enure 
by way of executory deviſe. a 
It has been ſaid indeed, That in caſes cf exe- + Med 259. 
cutory deviſes there can be no limitations over, 
by which is meant that where the whole intereſt 
is once limited by way of executory deviſe, it 
cannot be again limited over on another contin- 
gency : For where the whole. intereſt was not 
limited in the firſt executory devile, there could be 
no doubt as to the validity of a further limitation, 
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2 there ſtill remained ſomething more to 
It is true it was formerly held, that wherever 

the firſt executory limitation was in ſuch words as 

would convey the whole intereſt, there any ſub- 

E ſequent limitation was void, notwithſtanding the 
preceding limitation never took effect; as where 

a term was limited to a man for life, and 

Pollex. 33. afterwards to his firſt and other ſons in tail ſuc- 
Backhoute's ceſſively, and for default of ſuch iſſue, remainder 
_ ame Wer, this remainder was held void, though no 
* ſon was ever born, becauſe the firſt limitation to 

i Mod. 115. the ſons in tail was an executory deviſe of the 
Burgiſs's caſe. whole intereſt: ſo that wherever an executory 
deviſe would, if it had veſted, have carried the 

whole intereit, no limitation over could be good 

even though the preceding never veſted. But 

theſe caſes have long ſince been denied to be law, 

and it ſcems new to be ſettled that whatever 

number of limitations there may be after the firſt 

executory de viſe of the whole intereſt, any one of 

them may be good in event, provided it be fo 

limited that it muſt take effect within 21 years 

after the period of a life then in, being, and 

no one of the preceding executory limitations 

—_— to take effect. But when once any one 

or ſuch preceding executory limitations happens 

to take place, that inſtant all the ſubtequent 
limitations become void, and the whole intereſt 

Gar T is veſted. As in the caſe of Stepters v. Stepbens, 
Tab 228 Where a deviſe was in theſe words, © I give and 
e gdeviſe unto my grandſon . all the lands, Sc. 

« to him, his h:irs and off gns for ever, but in 
e caſe my ſaid grandfon . ſhall happen to die 
before he attains the age of 21, then I give 
* and bequeath to my grandlon T. all the ſaid 
lands, Sc. to him, 5 b irs and gn, for 1 
1 6c t 


2 
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40 put in cafe? my ſaid grandſon . hall happen a 
«to die before, he attains 21, then I give all the 
« ſaid lands to ſuch other ſon of my daughter 
. S. by T. S. as ſhall attain the age of "Ti 
„his heirs and aſigns for ever, and for default 
« of ſuch ifuc, then t) the daughters of . S... 
9 by T. S. in tail, and for want of ſuch flue, | 
« then to Sir K. 5. in fee; in this caſe it Was 
determined by che opinion of the Judges, that 
the eſtate ſhould volt in the firſt p:rfon Who 
ſnould come in being, or live to take under 
the words of any of theſe. limitations, and 
that until one of theſe limitations ſhould become , 
veſted, none of the ſubſequent ones would be 
void, and therefore if no fon of the teftator's 
dauchter M. S. by her huſband J. S. ſhould live 
to attain 21 cars of age, nor any grand-daughter .. 
be born 0 takc under thoſe ? Umitations, in that 
caſe the eſtate would veſt in the remainder man 
Sir T7: 5. — ** where a teſtator deviſed a term in- P. W. 618. 
truſt for . for life, remainder to his firſt Lev 12 
other ſons in tail luccefively, remainder to his 
daughters, and in default of daughters, or in 
caſe of their deaths before the age of 21, re- 
mainder to B. for the reſidue of the term. A. 
died without ever hav.ng had a fon or daughter, 
and it was adjudged that the remainder over to 
B. was good and veſted — Ant where there was 
limitation of an eſtate to 4. for life, remainder gi, nardiſt. 
to his Ert and other ſons in 1a rcmainder over, ch in Chan. 
with a clauſe that the plate, furniture, Sc. in 553. 
certain manſionhouſe ſhout d go accordingly We es 
his e'tate was ſettled, as far as it might by Ew, * 
. died without iſſue, and Lord He rd icte 
argued, that the firſt Contingency never havin 
taken place, the limitation Cf the furniture over 
Was god by rhe event ; but without delivering a 
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deciſtve opinion upon the point, he declared, that 
in the reaſon o thing there ſeemed to him 
to be a great difference between ſuch ſort of 
limitations veſted, and the like limitations when 
contingent; as if a perſonal eſtate be bequeathed 
1 the remainder to B. and the heirs- 
male of his body (ſuppoſing B. a perſon in eſſe) 
remainder to C. G | 

Vid. further. is veſted in B. and C. can never under that 
1 Vern. 304. limitation come in for any part of the term, but 
Maſſendurg if the firſt remainder were contingent” in its 
. 6 creation, then the remainder over to C. would be 
Higgin 1?” goodor bad, according to the event of the con- 
Derby. tingency ; that is, if a limitation which would 
Caf. Tem. have been a contingent remainder in caſe of a 
4 — real eſtate, ſhould become veſted during the 
1 Saberton, life of any of the tenants for life, or if a 
U 28 3. W. 300. ſthumous child ſhould be born who would 
* Studholm v. have had the benefit of the remainder, if it had 
oy. been within the ſtatute of W. III. then the re- 
- watt mainder over would be bad in event ; but if no 
Ekios. - Jueh contingency ſhould happen then it would be 


Caſ. Temp. 92 though in the caſe of Clare v. Clare, 
Talb. 21. Lord Talbot ſeems to have been of a contrary 
"Ta opinion, yet the cafe of Stephens v. Stephens, de- 
1 termined afterwards by the ſame Chancellor, upon 
the certificate of the Judges, and the uniform tenor 
of ſubſequent reſolutions, the principal of which 
I have cited in the margin, appear now to have 
ſettled the law in that manner. | 
| T have before ſhewn that whenever a contin- 
gent limitation is preceded by a freehold capable 
of ſupporting it, it ſhall be conſtrued a contin- 
gent remainder, and not an executory deviſe ; 
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but 1t is poſſible that the frezhold fo limited may, 
by ſubſequent accident, become incapable of 
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taking effect at all, (as by. the death of the firſt. 2 
Sri in the E 2 in which caſe AF 
the ſubſequent limitation will be in the! ſame 
condition at the teſtator's death, (that is at the 
time when the will is to take effect) as if it had, 
been limited without any preceding freehold; 
now in this caſe it has been held that where ſuch 


ſubſequent contingent limitation could not veſt 

at the teſtator's death, it ſhould enure as an ex- 

ecutory deviſe, rather than fail for want of that | 
preceding freehold which had never taken effect. — 
As where A. deviſed lands to truſtees in truſt for 

B. for life, and after his deceaſe for the firſt and Caf. Temp. 
other ſons of B. ſucceſſively, in tail male, R 
mainder to the future ſons of C. for life ſuc- Hen“ 
ceſſively with divers mean remainders, remainder. 

over to D. B. died without iſſue in the lifetime 

of the teſtator, and afterwards the teſtator died 

before any of the contingent remainders were 

veſted, the queſtion was, Whether the mean a | 
contingent remainders were not become void, | 1 
there being no preceding eſtate to ſupport them, | 
for if ſo then would the whole have been veſted | 
in poſſeſſion in D.? and it was held they ſhould. | 
enure by way of executory deviſe; and a ſon 'A 
being afterwards born to C. it was held that the f Vn 268, | 
ecutory deviſe having thereby once veſted, the —— g 
ſubſequent limitations thereupon became con- 
tingent remainders, and though ſuch ſon after- 
wards died before the next ſubſequent limitations | 
velted, yet were they not deſtroyed, becauſe. it 

was held, that the inheritance veſted in the 
truſtees was as ſufficient to ſupport them, as. if = | 
there had been eſtates limited tor that particular Vid. Carth. | 


purpoſe. 
Bur when a preceding freehold has once Reeve v. 


veſted, no ſubſequent; accident will make aLong- 
con- Mod. 258. 
2 Saund. 380. 


1 Salk. 226. 


Talb. 145+ 


CY 
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It has been held that where an executory 
deviſe is limited, per verba de prefenti, that is, 
where the deviſee is mentioned as a perſon in 
preſent exiſtence, and the commencement of the 
eſtate deviſed is not expreſsly deferred to a future 
period, there the deviſee muſt be a perſon capable 
at the death of the deviſee, or otherwiſe the de- 
viſe will=be void, as if one deviſe (in the firſt 


Goodright v. inſtanedg to the heir of 7.8. and J. S. is living 


Corniſh. 


Ibid. 229. 
Scatter woc 
v. Edge. 


A. for 50 years if he ſhould ſo long live, re- 
mainder to the heirs-male of A. the court, upon 
the diſtinction I have mentioned, were of opinion 


at the death of the teſtator, it is ſaid the deviſe 
mall not be conſtrued an executory deviſe, and 
therefore muſt be void; but that if it were to 


the heir of J. S. after the death of J. S. that 
would be clearly good as an execurory deviſe, 
becauſe a future time is mentioned: fo it has been 
held that a deviſe to the firſt fon of A. having 


Soest iat time is void; but if it were to the 


weil” un of 4. when hs ſnall have one it would 


be good. 1 dont find any caſe determined upon 


this diſtinction. For in the two caſes I have 


cited, the judgments did not depend altogether 
upon that point. In the firſt the limitation was to 


that this deviſe to the heirs- male was not a good 


exccutory deviſe; but whatever it was in its 


creation they held it became void in event, for 
A. died without iſſue, ſo that whether it was 


origmally void was no direct point of their d- 


ciſion; the ſame obſervation may be made with 
reſpect to the other caſr where a limitation was 
to truſtees for 11 years, and then to the firſt fon 


chure 


of B. ( then unborn) it was there ſaid upon the 
ſame principle, that this limitation ſhould not 


— 


—— 
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enure as an executory deviſe to the firſt fon of B. 
becauſe limited per verba de preſenti; but, how-; 
ever, ſince B. died without illue, it became void Vid. alſo Caſ. 
in event whatever it was in its creation, there pr a, 
fore I — the judgment did not decide; 2 v: de. 
that by 

It OF formerly diſputed, Whether a Jon to! Ler. 135: 
an infant in venire Ja mere was good or not? _— v 
ſome held that it was not, upon the: principle E 
have been mentioning, w others contended 
that it was: but all agreed, that a dexiſe to an 
infant when he ſhould be born was good. But 
the law it ſcems is now clear, that a deviſe to an! Freem. 203. 
infant in vente /a mere is good enough, though Tor , 

aylor v. 

he be born after the teſtaror's death, per North, Biddal.”. 
Cock | 

II is a rule, that wherever there. is an executory , 
deviſe of a real estate, and the freehold is not in 
the mean time diipoied of, the freehold and in- 
heritance deſcend to the teſtator s heir at law. As 

where the teſtator devited lands to A. for five Cro. El. 878. 
years from Michaelmas then next, remainder to -V cafe. 


B. in fee, and died berore Michaelmas, it was 


held that the freehold and fee- ſimple deſcended 
to the heir at law till Wichaamas. So where A. 1 3173. 
ſeiſed in fee, deviſed to B. in fee, to commence Smith. 
ſix months after A4.'s death, during thoſe ſix 
months the eſtate deſcended and continued in the 
heir at law. And where a teſtator ſeiſed in fee * W. 28. 
deviſed to truſtees for 500 years, remainder to e 
the firſt and other ſons ot B in tail, (and B. ha 
no ſon born at the teſtator's death), remainder 
over in fee, it was held, that the freehold de- 
ſcended to the heir at law till the birth of a ſon 
to B. or till his death, without having had a ſon. 
So where there is a preceding eſtate limited 
with an execurory deviſc over ot che real eſtate, 


the 


92 J 
the intermediate profits between the determina- 
tion of the firſt eſtate and the veſting of the limi- 


tation over will go to the heir at law, if not 


otherwiſe diſpoſed of. As where a teſtator deviſed 
to A. for life, remainder to the future ſons of B. 
ſucceſſively, remainder over, and the teftator pro- 


_ vided for the diſpoſition of the rents and profits 


during the minorities of thoſe who were to take 


in future, A. died in the lifetime of the teſtator, 


1 Vez. 268. 
Hopkins v. 
Hopkins. 


Caf. Temp. 
Talb. 228. 
Stephens v. 


Stephens, 


it was decreed the contingent limitations ſhould 
enure as executory deviſes, and that the profits 
from the death of the teſtator till the birth of a 


ſon of B. ſhould go to the heir at law; and 


afterwards a ſon being born to B. upon the death 
of that ſon it was decreed, that the rents and 
profits ſhould belong to the heir, until ſome other 
ſnould become intitled under the limita- 

tions in the will. ä 
But a deviſe of all the reſt and reſidue of the 
real eſtate will paſs as well the profits from the 


teſtator's death to the time of the eſtate's veſting, 
as from the determination of the firſt eſtate to the 


veſting of a ſubſequent. As where the teſtator de- 


* viſed all the reſt and reſidue of his real and per- 


ſonal. eſtate, of hat nature or kind ſoever, to 


ſuch child or children as his daughter ſhould © ' 


have, it was held, that the profits, from the 


teſtator's death to the birth of a child of his 


daughter ſhould paſs under that deviſe. So 
where a teſtator deviſed an eſtate to his grandſon 
B. in fee, and if he ſhould die before the age of 


twenty-one, then to ſuch other grandſon then 
unborn as ſhould attain the age of twenty-one, - 
remainder over to C. B. died under age, and it 
was decreed, by advice of the judges, that the 
intermediate profits between the death of B. and 


the veſting of the eſtate by virtue of a>" 
| 8 


determination of the firſt eſtate and the veſting 
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the ſubſequent limitations paſſed to C. by force 
of the reſid 0 


eſtate undiſpoſed of. | 


So likewiſe in the caſe of an 1 exerutory de 


of a perſonal eſtate, the intermediate 
either the eſtate is to veſt or between 


a ſubſequent limitation, will paſs by virtue of g 


reſiduary deviſe. As where the teſtator deviſed Caf. Temp. 


eſtate (real and perional) deviſed in truſt, over and 
above certain payments to be applied during the 
life of his ſon B. to the education of the future 
children of his ſaid fon, and after Bs death, one 
moiety of the ſaid truſt· eſtate to the ſaid chil- 
dren, and the other moiety to ſomebody elle, it 


all the reſt and reſidue of the yearly rents of ap Talb. 145: 
Vide 


1 Vez. 485. 


was decreed, that the profits, from the teſtator's - 


death to the birth ef a child of B. ſhould go 


entirely to B. 's children. 

But where there is no reſiduary deviſe, or A 
particular diſpoſition of them, it ſeems the profits 
of a perſonal eſtate between the death of a teſtatot 
and the veſting of an executory eſtate, or between 
the determination of the firſt limitation, and the 
veſting of a ſubſequent one, wall, accumulate for 
the benefit of the perſon next to take by virtue of 


the limitations. As where a teſtator deviſed a Barnardiſt. 
ſhare in a —— to an infant, provided thay, ver. — 


infant ſhould attain the age of twenty-one years, 7*: 
but if he ſhould die before that age, then to B. 
it was decreed, that the profits from the teſtator's 
death until the infant ſhould. attain the age of 
twenty-one, ſhould belong to the infant on his 
attaining ſuch age. The infant died before thay 
age, and it was decreed, that the intermediate 


profits belonged to B. and not to the infant's ad- 


miniſtrator. So where a teſtator deviſed. a per- 


{onal 


"W== | 4 : 
a eben 
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3 P. W. :02 Jonal eſtate to A. an infant, and if 4. ſhould die 
Studholm v. before twenty-one, and his mother ſhould have 
Hodgſon, no other child, then to B.; A. died duting his 
infancy, and it was decrees, that the rents and 
Profits, from the deach of I. till the contingency 
| uld happen, were to accumulate ard be added 
to the capital, and if 4's mother ſhould have 
no other child, they ſhould go ro 85... 
It ſeems, that in caſes where eſtates are de- 
Vviſed in truſt, there is no nrceſſity for particular 
truſtees to ſupport contingent limitations, the 
general truſtees having the legal frechold in them 
will be ſufficient for the purpoſe, and conſe- 
quently in ſuch cafes, it is not neceſſary that any 
contingent limitation ſhould veſt at the time the 
Caf. Temp. preceding limitation expires. ' As where the teſ- 
Talib. 145- tator deviſed his eſtate, real and perſonal, to 
Big, truſtees and their beirs, executors and affizni 
upon truſt, to pay an annuity to his ſon B. and 
after B.'s death, he deviſed one moiety thereof 
to ſuch children as B. ſhould leave and their 
heirs, and the other moiety to the future children 
of his grandſon C. Sc. the teſtator died, after- 
wards B. had children and died, and afterwards 
C. had iſſue, it was contended that the legal 
eſtate in the truſtees was determined at g.“ of 
death, and therefore the limitation to C.'s chil- 
Aren, being a contingent remainder, becauſe li- 
mited per verba de preſenti, and not veſting upon 
the death of B. (becauſe C. had then no children 
born), could never velt at all; but it was held. 
that notwithſtanding the limitation was per verba 
de preſenti, as C. was very young at that time, 
the teſtator muſt have intended a future deviſe, 
and therefore it might well take place as an exe- 
cutory deviſe ;- but if it were taken as a contin- 
gent remainder; - as ſome of the truſts mentioned 
a in 
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in the will would not admit the eſtate in tiæ 
aruſtces to be confined to the period of B.'s life, 
the eſtate continuing in them would ſupport the 
Aimiration to C.'s children, though it could not 
veſt at B. s death, and therefore whether it were 
taken as a future limitation or a contingent re- 
"mainder, 1 it would be good either way. So Where — 52 
A. deviſed to the uſe of truſtees, and their heirs 1. : 
in truſt for B. for life, remainder to his- Grit Caf Ti 
and other ſons ſucceſſively in rail, remainder to Lalb 44- 
The future ſons of C. ſucceſſively for - lifes res Hopkins v. 
mainder over; H. died without iſſue in the * 
teſtators lifetime, the contingent limitatians 
were taken as exccutory deviſes, becauſe no 
child was then born to C. afterwards a child Was 
born to C. and died, and a ſubſequent remainder- 1 Vezey 268. 
man claimed the; eſtate; upon a ſuppoſition that —— = 
all the preceding intermediate limitations which a 
could not veſt at the death of-ſuch child were 
deſtroyed, it: had been decreed that upon the 
veſting of the exccutory deviſe in that child, 
the ſudſequent limitations became contingent re- 
mainders upon that executory deviſe; but it wass 
eld that the inheritance in the cruſtees was =, 
ficient to ſupport the intermediate contingent Kan 


of Ni imitations till they ſhould come in eſſe, although I 


no particular truſtees to ſupport, c. were inſert- 
ed, and that the eſtate ſhould not veſt in poſſeſ- 
don, vrhilſt an object of any preceding 
might come in eſſe. 

n caſes of contingent or executory in well 
the 2 court of Chancery will intertere in behalf of 
the perſons intitled to ſuch intereſts, to prevent 
unreaſonable waſte being committed by the te- 
Br in poſſefſion as appears in the caſe of 

— and Champneſs, Tac court has even you 1 Fq. Abr. 
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| I t Vezey 5245 tant” for 99 Years determinable n is l 
1 46. Without i nt of RR OY We 
15 — Temaindet to truſtees to ſupport contingent u 7 
. Se. 2 forts of. A. ſuc. 
. cCeeſſtvely in tail, remainder to B. in fee; A having 
1 we. no ſon then born, agreed with B. to fell timber 
"e and divide the profits; a ſon was afterwards 
1 | born, and Lord Andante. decreed that the 
| $7 * a0+s 3 Mp 1 ſhall 3 this eſſay with two or 
| 8. „ ann. which/ſhould properly have come in 
1 _ - here: I was tresting of the deſtruction of e cons » 
= > w- nt remainders. 2 * r 
5 } | remainder when once deſtroyed, en 


eb 37,87. ariſe, But where a contingent remainder- A 
Cole v. Le- deſtroyed by a fine, and afrerwards that fine was 
yiogſtone, ad annulſed by act of parliament, 25 as held that 
the contingent remainder was revives, though it 
n would have been otherwiſe if che fine had beg 
; reverſed for errorr : 3 of 
Af there be 3 ger Ie With enden 4 
_ remainder over, and tenant for: life make afeoffs 5 
ment in fee upon condition. and the contingency | 
2 pen Beſbre the condition broken, the re- 
28K 577. mainder is deſtroyed notwithſtanding tlie tenant 
Fl for life afterwards enters for the breach of the 
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